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S. 415, AVIATION COMPETITION
RESTORATION ACT

TUESDAY, MARCH 13, 2001

U.S. SENATE,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, DC.

The Committee met, pursuant to notice, at 9:30 a.m. in room SR—
253, Russell Senate Office Building, Hon. John McCain, Chairman
of the Committee, presiding.

OPENING STATEMENT OF HON. JOHN McCAIN,
U.S. SENATOR FROM ARIZONA

The CHAIRMAN. Today, the Committee will hear testimony on
S.415, the Aviation Competition Restoration Act. S.415 was intro-
duced by our distinguished ranking member, Senator Hollings. I
was one of the original cosponsors of this bill, and we worked to-
gether on this issue to attempt to craft legislation that would effec-
ti\(riely address some of the shortcomings in our aviation system
today.

The airline industry is in turmoil. There are numerous reasons
for these problems which can be lumped into four major categories:
mergers, competition, delays, and capacity. I would add one other
issue, Senator Hollings, and that happens to be, at the moment,
labor problems, but this legislation would deal with two of these
issues. It would give the Department of Transportation an in-
creased role in the merger review process, and it would ensure that
underutilized gates, slots, and facilities are available for competi-
tive purposes and ensure that the capacity of the existing system
is fully utilized.

The General Accounting Office has pointed out that low-cost com-
petition has been a driving force behind the benefits seen by the
industry since deregulation. A recent Department of Transpor-
tation study found that passengers pay 41 percent more at domi-
nated hubs than passengers who fly in hub markets with low-fare
competition.

I don’t think that anyone would disagree that competition bene-
fits the consumer. Southwest Airlines has brought enormous bene-
fits to the communities it serves. The “Southwest effect” is now a
commonly used term to describe lower fares and increased eco-
nomic benefits.

On a slightly lesser scale, JetBlue and AirTran have brought tre-
mendous competition, reduced fares, and benefits to the commu-
nities they serve. However, JetBlue was able to achieve its remark-
able success due to a 75-slot exemption granted to it at Kennedy
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Airport by the Department of Transportation. AirTran took advan-
tage of Eastern Airline’s difficulties to acquire the gates and facili-
ties that Eastern had at Atlanta.

Most observers would agree that these occurrences, which pro-
vided significant new-entrant opportunities in busy areas, were
anomalies in the market.

Hub airports are particularly difficult to get a foothold in. Domi-
nant carriers hold tremendous leverage and power and use it to sti-
fle competition. Slots, gates, baggage carousels can all be very hard
to obtain by a new entrant in these conditions. Allegations of
hording of slots and gates have been presented many times before
Congress. Predatory pricing remains an effective means of forcing
competition out of business.

The current proposed mergers would give several airlines in-
creased market share and substantial increased ability to wipe out
competition. One need only listen to new entrants trying to get a
foothold in a hub airport or look at the recent example of the com-
petitive response Legend Airlines faced at DFW to see how new en-
trants are being treated.

I'm sure the airlines will complain about this bill as Federal
intervention or meddling in their industry; however, I note that
they seem to be welcoming Federal intervention on the labor front.
Competition is a necessary integral piece of our aviation system.
This bill will take steps to improve the situation.

I know that many people are anxious to address delay and capac-
ity issues. I believe that this bill is another piece to solve the prob-
lems facing the system today. However, we will continue to focus
our efforts on capacity and delay issues also.

I am gravely concerned about the status of the airline industry.
Just yesterday, FAA forecast that there will be 1.2 billion pas-
sengers flying by the year 2012. We must continue to look for solu-
tions to aviation’s increasing problems. I'm committed to holding
hearings and crafting legislation to attempt to combat these prob-
lems.

I look forward to working with my colleagues on the Committee,
especially Senator Hollings, as we continue to work toward a com-
mon end.

Senator Hollings.

[The prepared statement of Senator McCain follows:]

PREPARED STATEMENT OF HON. JOHN MCCAIN, U.S. SENATOR FROM ARIZONA

Today the Committee will hear testimony on S.415, the Aviation Competition
Restoration Act. S.415 was introduced by our distinguished ranking member Sen-
ator Hollings. I was one of the original cosponsors of this bill. I worked closely with
Senator Hollings on this issue to attempt to craft legislation that would effectively
address some of the shortcomings in our aviation system today.

The airline industry is in turmoil. There are numerous reasons for these prob-
lems, which can be lumped into four major categories: mergers, competition, delays
and capacity. This legislation would deal with two of these issues. It would give the
Department of Transportation an increased role in the merger review process and
it would ensure that underutilized gates, slots and facilities are available for com-
petitive purposes and ensure that the capacity of the existing system is fully uti-
lized.

The General Accounting Office has pointed out that low-cost competition has been
a driving force behind the benefits seen by the industry since deregulation. A recent
DOT study found that passengers pay 41 percent more at dominated hubs than pas-
sengers who fly in hub markets with low-fare competition. I don’t think that anyone



3

would disagree that competition benefits the consumer. Southwest Airlines has
brought enormous benefits to the communities it serves. The “Southwest effect” is
now a commonly used term to describe lower fares and increased economic benefits.

On a slightly lesser scale, JetBlue and AirTran have brought tremendous competi-
tion, reduced fares and benefits to the communities they serve. However, JetBlue
was able to achieve its remarkable success due to a 75 slot exemption granted to
it at Kennedy Airport by the Department of Transportation. AirTran took advantage
of Eastern Airlines’ difficulties to acquire the gates and facilities that Eastern had
at Atlanta. Most observers would agree that these occurrences, which provided sig-
nificant new entrant opportunities in busy areas, were anomalies in the market.

Hub airports are particularly difficult to get a foothold in. Dominant carriers hold
tremendous leverage and power and use it to stifle competition. Slots, gates, bag-
gage carousels can all be very hard to obtain by a new entrant in these conditions.
Allegations of hoarding of slots and gates have been presented many times before
Congress. Predatory pricing remains an effective means of forcing competition out
of business.

The current proposed mergers would give several airlines increased market share
and substantial increased ability to wipe out competition. One need only listen to
new entrants trying to get a foothold in a hub airport or look at the recent example
of the competitive response Legend Airlines faced at DFW to see how new entrants
are being treated.

I'm sure the airlines will complain about this bill as federal intervention or med-
dling in their industry. However, I note that they seem to be welcoming federal
intervention on the labor front. Competition is a necessary, integral piece of our
aviation system. This bill will take steps to improve this situation.

I know that many people are anxious to address delay and capacity issues. I be-
lieve that this bill 1s another piece to solve the problems facing the system today.
However, we will continue to focus our efforts on capacity and delay issues also. I
am gravely concerned about the status of the airline industry. Just yesterday, FAA
forecast that there will be 1.2 billion passengers flying by 2012. We must continue
to look for solutions to aviation’s increasing problems. I am committed to holding
hearings and crafting legislation to attempt to combat these problems. I look for-
ward to working with my colleagues on the Committee as we continue to work to-
ward a common end.

STATEMENT OF HON. ERNEST F. HOLLINGS,
U.S. SENATOR FROM SOUTH CAROLINA

Senator HOLLINGS. Well, thank you very much, Mr. Chairman for
calling this hearing—and you and the other sponsors for helping us
in this move. I'm faced with a typical senator’s problem of having
time down on the floor, but it’s only limited to a few minutes, and
T'll have to excuse myself and come back. I would ask that my
statement be included.

The CHAIRMAN. Without objection.

Senator HOLLINGS. I'll make a deal with you. I'll give you all the
slots you want in Washington if you give me Southwest Airlines
down in South Carolina. How about that?

[Laughter.]

[The prepared statement of Senator Hollings follows:]

PREPARED STATEMENT OF HON. ERNEST F. HOLLINGS,
U.S. SENATOR FROM SOUTH CAROLINA

Mr. Chairman, I want to thank you for convening this hearing. You and I intro-
duced legislation almost two weeks ago focused on competition, or rather, the lack
of competition in the airline industry. If we are to have mergers, and also continue
to see higher concentration levels at hubs, then somehow, someway, we must ensure
that competition can co-exist for all markets. I often have said that 85 percent of
the short haul markets are subsidizing the 15 percent of the long haul markets. My
point is that on the short haul, monopoly routes, the carriers charge what they
want. They then compete on the long haul, and one stop markets through the hubs.

Mr. Chairman, it is time for the Congress to really understand what is going on
in the airline industry. It is an industry that no longer competes. Passengers no
longer matter. We are like cattle in a stockade.
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The bill we are focusing on today seeks to restore the public’s interest in our avia-
tion system, to reclaim it from the carriers. We have a number of cosponsors—Sen-
ators Dorgan, Grassley, Reid and Wyden. I appreciate their recognition that some-
thing has to change.

With the introduction of the bill, the major airlines have been gearing up to stop
the bill. That should tell us all something right there. I know we need hubs, and
that hubs enable the major carriers to serve small communities. This bill does not,
despite their rhetoric, threaten small community service, and we will ask GAO to
comment on that later. All the bill does is make sure that there is room for competi-
tion and new service. The major carriers seem to believe that if they have 85 per-
cent of a market, and have to give up a little space to someone else, somehow we
have forced them to cut service to the most vulnerable places. They also know that
by making that argument, many may be susceptible to that argument.

When we deregulated this industry, we were told that small communities would
be well served, and that all would be well. As I look around this Committee, I know
many of us do not believe that, and this bill attempts to fix the problem. Either we
will have competition or we won’t. Its not a hard choice.

This bill injects a dose of plain commonsense to reviewing transactions—it does
not, as opponents claim, kill any specific merger. We should not be faced with a situ-
ation where we either support 2 complicated acquisitions, or else we are labeled as
killing jobs. That is not the case. Put TWA in a different box altogether. I do not
like the fact that St. Louis will have one carrier with 76 percent of the traffic, but
it does have a growing presence from Southwest, so fares should go down because
of real competition. In addition, TWA clearly is in extreme financial difficulties.
That is a matter for the bankruptcy Court and the Department of Justice’s review
right now under the failing company doctrine. Our bill enables TWA to make its
case to DOT in a similar vein, but if we need to explicitly carve out a bankruptcy
exception, we will consider it.

We have spent countless hearings listening to various airline executives, govern-
ment officials and expert witness talk about the problems confronting the traveling
public. It is time we put all of that information and knowledge together to benefit
the traveling public.

Let’s start with the hubs. There are 20 major airports, essential facilities, where
one carrier has more than 50 percent of the total enplaned passengers. Study after
study has told us, warned us, that concentrated hubs lead to higher fares, particu-
larly for markets to those hubs with no competition. Average fares are higher by
41 percent, according to DOT, and even higher for smaller, shorter haul markets,
by as much as 54 percent. DOT estimates that for only 10 of the hubs, 24.7 million
people are overcharged, and another 25 to 50 million choose not to fly because of
high fares.

We have got to take a can opener and pry open the lids to the hubs—without com-
petition, whatever benefits deregulation has brought, will quickly fade away. Our
legislation will ensure that other air carriers have the ability to compete, the ability
to provide people with options, and the ability to threaten to serve every market
out of the dominated hubs. Gates, facilities and other assets will need to be provided
where they are unavailable, or where competition dictates a need for such facilities.
Dominant air carriers have relied upon Federal dollars to expand these facilities,
and they have taken advantage of those monies by establishing unregulated local
monopolies. It is time to use the power and leverage of the Federal government to
restore a balance to the marketplace.

Right now, the air carriers are attempting to dictate what the industry will look
like. If they are successful, all of the concerns raised by countless studies, will not
only be realized, but they will be exacerbated. The public’s needs, the public’s con-
venience, are something that must be first and foremost as we watch this industry
evolve.

Airline deregulation forced the carriers to compete on price for a while, but not
on service. Congress had to threaten legislation in 1999 before the airlines even
began to even understand the depth of consumer anger towards the airlines. Today
though, they no longer compete on price. Instead, they seek to acquire one another
to create massive systems - perhaps only three will survive, leaving us all far worse
tomorrow than we are today. And clearly today, we are not getting what is needed.

What are the facts: United wants to buy US Airways, and create DC Air. Amer-
ican wants to buy TWA, a failing company with a hub in St. Louis, and then Amer-
ican wants to buy a part of US Airways. Continental and Northwest have a 25 year
glatiketing relations, and Delta, Continental and Northwest are all eyeing other

eals.

Right now there are 20 major cities where one carrier effectively controls airline
service. Department of Transportation, General Accounting Office, National Re-
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search Council and others have all documented abuses, high fares, market domi-
nance, hoarding of facilities at airports so other carriers can not enter, and let’s not
forget poor service. It must stop. It is not enough for the antitrust laws to look at
each transaction in a vacuum. The public’s interest, its needs, and its convenience
must be reasserted.

DOT, in its January 2001 study, made three key observations:

1. The facts are clear. Without the presence of effective price competition, network
carriers charge much higher prices and curtail capacity available to price sensitive
passengers at the hubs. . . . With effective price competition, consumers benefit
from both better service and lower fares”, citing Atlanta and Salt Lake City as ex-
amples where a low cost carrier is able to provide competition to a dominant hub
carrier.

2. “The key to eliminating market power and fare premiums is to encourage entry
into as many uncontested markets as possible”

3. “. . . barriers to entry at dominated hubs are most difficult to surmount consid-
leiritng” the operational and marketing leverage a network carrier has in it hub mar-

ets.

In its 1999 study, the Department stated most clearly what we are trying to
achieve: “Moreover, unless there is a reasonable likelihood that a new entrant’s
short term and long term needs for gates and other facilities will be met, it may
simply decide not to serve a community”. FAA/OST Task Force Study, October 1999,
at page iii.

Ipulgge my colleagues to cosponsor this legislation.

The CHAIRMAN. If I'm made the CEO of Southwest, I will find
that fairly easy to do.

[Laughter.]

Senator HOLLINGS. What happens is—we’re here this morning
because this is very timely. NBC Dateline’s got a program on, after
an 8-month investigation, this evening. And I'm told, just coming
here, that the bill is really intended to go against the mergers.

I'm not necessarily for these mergers. There is a Dorgan bill that
I intend to cosponsor, but this bill isn’t to stop mergers or to break
the airlines. The airlines, themselves, come and testify at that con-
ference table that, “Look, you've either got to approve my merger—
namely, I've got to have a monopoly—and extend that monopoly, or
I've got to go into bankruptcy.” We’ve had the chairman of the
board say just that.

That’s a pretty desperate situation for capitalistic enterprise.
And what has really happened in the deregulation of the airlines
is, about 85 percent of the communities are subsidizing the 15 per-
cent long-hauls; and otherwise. The airlines themselves, because
money controls, have concentrated and now control 20 airlines,
over 50 percent of the landings and takeoffs at the airports in this
country.

And I would hope, like down in my own backyard where, in
Charlotte, North Carolina, US Airways controls 91 percent of the
landings and takeoffs, we can inject some competition. This won’t
be, in and of itself, the solution.

Obviously, if we open up some of those slots, what happens is,
“Let’s get me 20 slots, and they’ve still got 70 percent of the land-
ings and takeoffs, they can still, more or less, control things by low-
ering the prices and everything else of that kind.” The FAA has to
look at the predatory pricing statutes and make sure they follow
through.

This is a small initiative to allow those airlines—or rather, those
airports to begin to control themselves. What really happened is—
in the olden days, the communities, like my own city, the county
wouldn’t build an airport, so we went out into the county, we built
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the airport, we went to Captain Eddie Rickenbacker, and we—
Eastern came, and we all ventured to Washington with the Civil
Aeronautics Board. We got approval for the particular routes, the
slots, the prices, and the times of day and everything else, and it
was a sweetheart deal between the communities and the airlines
and the travelers.

I had made the statement about a round-trip, coach—I get the
government fare, but my wife—I buy her a ticket, and it was $917
just this last week. The fellow came up to me as I was catching
the flight back to Charleston last Thursday night, and he said,
“You complained about $917. I just paid $976 for the same round-
trip ticket.” The public convenience and necessity and the need for
quick travel and everything else has totally gone out of the win-
dow, and all kind of machinations with money-controlling has come
into effect. This will begin to open up, I would hope, some of that
monopolistic control where you can inject some competition, the
original intent of deregulation. What we'’re trying to do is not hurt
the airlines, or anything else like that, but to inject some public
convenience and necessity, some competition back into it where we
know those $917- or $976-fares, which are outrageous, to fly to and
fro, will go out of the window and we’ll get back to some semblance
of the good service that we had when we had some good competi-
tion going and had good service—and many of the particular hubs
were served by more than one airline, but by several airlines.

So I thank you very much. I'll have to excuse myself, but I'll be
right back.

The CHAIRMAN. Thank you, Senator Hollings.

Senator Burns.

STATEMENT OF HON. CONRAD BURNS,
U.S. SENATOR FROM MONTANA

Senator BURNS. Thank you, Mr. Chairman, and thanks for hold-
ing this hearing today. And, you know, we’d all like to operate in
a perfect world, but we do not. We understand that.

On this particular piece of legislation, I think the oversight of
two different departments on these mergers is probably a good
thing. We have to look at mergers, and we have to look in DOJ,
with the antitrust and everything else, and they're charged with
that responsibility, and I think that’s the good part.

On one hand, I'm concerned, though, that mergers and their im-
pending downstream effects will further exacerbate this situation
if you look at it; on the other, I'm quite confident the domestic air-
lines have served the traveling public much better following de-
regulation than they did in the mid-"70’s.

But even in the most perfect worlds, we still face pockets of in-
equity, as we do in the rail industry. I do think it’s important that
my colleagues—and on this panel, we recognize the intention of the
bill we’re addressing today as a comparison to the very similar eco-
nomic situation that we faced in the rail industry. And I intend to
introduce legislation and call it the Railway Competition Restora-
tion Act and will address the similar economic inequities of the rail
industry.

If enacted, the bill we are considering today will give the Depart-
ment of Transportation specific authority to determine whether or
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not a merger or acquisition is in the public’s best interest. Duel
oversight and interaction between DOT and the Department of Jus-
tice would provide the traveling public with additional safeguards
to ensure our domestic airline network doesn’t result in the fate of
the current railroad industry.

I commend the authors of this bill for including that provision;
however, I still have some concerns that the provision would give
the Federal Government the ability to further control slots at our
nation’s airports. We should be opening up these slots to competi-
tion, not granting authority to take away or reassign them.

Furthermore, I'm concerned that redistribution of the assets of
the carrier-dominated hubs would have a significant impact on
rural-state service to small and medium airports, that such charac-
terized by ours in Montana.

In the case of Salt Lake City, if 10 percent of the dominating car-
rier slots were reassigned, that may reduce the service to Montana.
There is no assurance that the carrier gaining those assets would
serve my State at all. In fact, I can think that we can all agree,
an acquiring carrier would be likely to serve the larger market
where profits are much higher.

So, Mr. Chairman, I think that you and the ranking member
have come up with an idea here that basically is a good idea. If
Mr. Hollings wants to get into the big leagues of fares, why tell
hiﬁl to fly to Montana sometime. That’s the big leagues there, I'll
tell you.

But nonetheless, I think this legislation can be massaged and
can be worked to where it will be a workable product. And I appre-
ciate this hearing today, and I appreciate your participation in it,
and thank you.

The CHAIRMAN. Thank you, Senator Burns.

Senator Hutchison.

STATEMENT OF HON. KAY BAILEY HUTCHISON,
U.S. SENATOR FROM TEXAS

Senator HUTCHISON. Thank you, Mr. Chairman. I'm looking for-
ward to beginning a dialog with you about the solutions to the grid-
lock and customer dissatisfaction that is pervasive in the aviation
industry today. By now the statistics are familiar: one in four
flights are delayed or canceled—450,000 flights last year delayed or
canceled.

Along with the Chairman and Ranking Member, I'm cospon-
soring a bill that will force the airlines to disclose better delay and
fare information to consumers and hold them to their commitments
to improve customer service. I'm pleased to see that our bill, the
Airline Customer Service Improvement Act is on the markup agen-
da later this week.

I cannot say the same about the bill that we are considering
today. I have grave reservations about this legislation. If enacted,
S.415 would impact airlines and airports in two distinct ways.
S.415 gives the secretary of Transportation broad new authority
over the use of gates and facilities by airlines at the nation’s larg-
est airports.

Second, it adds a new government review standard and proce-
dure with regard to proposed mergers and transactions.
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Like many of my colleagues, I'm concerned about the concentra-
tion of the aviation industry and the economic conditions leading
to this phenomenon. It is true that smaller airlines are having a
difficult time gaining access to the nation’s large airports. However,
I believe this bill takes the wrong approach to dealing with this sit-
uation.

I am working with Senator Stevens and other colleagues to de-
velop legislation to streamline the environmental review process.
This morning, the FAA released a report indicating that we are, in
fact, facing a capacity crisis. I believe that building new runways,
terminals, and airport facilities and upgrading air-traffic control ca-
pabilities are the best way to provide competitive access to aviation
facilities.

Creating new barriers to mergers and acquisitions in the aviation
industry is like closing the barn door after the horse has escaped.

Secretary Mineta recently indicated the Department of Transpor-
tation will conduct an in-depth analysis of the competitive aspects
of all proposed mergers and acquisitions in the industry, but the
final judgment rests with the Department of Justice, and it should
remain there.

The Department of Transportation review called for in this bill
is redundant. The proposed United Airlines acquisition of US Air-
ways is under review by the Justice Department and the Depart-
ment of Transportation. Last week, Federal regulators announced
the latest in a series of delays of the transaction to deal with their
concerns. Clearly, this deal is receiving a thorough review from the
Justice and Transportation departments. Creating new hurdles for
the merger is overkill.

As for the other merger on the drawing board, the American
buyout of TWA is a rescue mission to save a major carrier and a
major employer from liquidation. Still, the acquisition is properly
under review.

More serious are the implications of the bill’s other section which
deals with airline hubs. S.415 requires the Department of Trans-
portation to review utilization of gates and other assets at the na-
tion’s largest 35 airports and reassigns the facilities to smaller car-
riers in the name of improving competition.

This state-sponsored redistribution of assets amounts to re-regu-
lation. It would disrupt airline services throughout the country.
Under S.415, airlines must also surrender gates as a consequence
of completing a merger. Major carriers could lose gates at critical
airports, leaving their passengers with fewer options.

The last time I checked, the average flight was running pretty
close to full. Every airline passenger is familiar with the phrase
“middle seats only.” Taking away gates from carriers at their hubs
will mean even less capacity for travelers. At DFW Airport, the
gate situation is so bad, I have spent an hour or more after landing
waiting for an open gate.

Mr. Chairman, I believe the way to promote competition and im-
prove service is to build more capacity, not restrict the limited re-
sources we have. Under this bill, we could take gates away from
carriers, and give them to smaller competitors who may not be able
to utilize these resources for the best passenger service.
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While I cannot support this legislation, I appreciate the oppor-
tunity to work with you and the Committee to address the prob-
lems we all acknowledge. Thank you.

The CHAIRMAN. Thank you very much, Senator Hutchison.

Senator Fitzgerald, would you care to make a——

Senator FITZGERALD. I'll pass.

The CHAIRMAN. Thank you. Then I want to welcome the first
panel, which is the Honorable Thomas J. Miller, the Iowa Attorney
General; Ms. JayEtta Z. Hecker, the Director of Physical Infra-
structure Issues, U.S. General Accounting Office; Mr. Glen
Hauenstein—he’s Senior Vice President of Scheduling at Conti-
nental Airlines; Mr. David Neeleman, Chief Executive Office of
JetBlue Airways; Mr. Mark Kahan, who is the Executive Vice
President and General Counsel of Spirit Air Lines; and Dr. Mark
N. Cooper, Director of Research, Consumer Federation of America.

And we will begin with you, Attorney General Miller. Welcome
again before the Committee, and it’s good to see you again.

STATEMENT OF THOMAS J. MILLER, ATTORNEY GENERAL,
STATE OF IOWA

Mr. MILLER. Thank you. It is good to see you, as always, Mr.
Chairman.

About 35 attorney generals have been working on this issue of
airline competition, and we’ve done that for many of the same rea-
sons that you're working on the issue and that you’ve brought forth
this legislation. I think we all recognize that deregulation in the
airline industry, on balance, has been an enormous plus for con-
sumers and for the country, but there are areas where that com-
petition does not extend, and they’re areas throughout the country.
In Towa, we have some of those areas. Upstate New York, until re-
cently, lacked competition. Richmond, Virginia, had some of the
highest rates in the country—Tallahassee, Florida, the same thing.

So you have interest in at least 35 State attorney generals. In-
deed, some of them said, Senator Burns, instead of pockets of in-
equity, there were pockets of competition in those states. So the
whole idea is to spread the benefits of deregulation as far as we
can throughout the country, and the main way to do that is
through competition—through low-cost carriers, through new en-
trants—through competition, not through re-regulation.

And that is the goal, certainly, of the 35 attorney generals, to
have greater competition in more markets so that we all can have
the benefits.

And we also recognize, and I think you do, too, that—where the
prices are very high in city pairs, they're highest for the business
traveler. That’s where you get the extraordinary high rates. And
that can have consequences for economic development in a commu-
nity. So it reaches to the core economic interest of some of our cit-
ies and states.

The first thing we need to do is not make it worse. And what
youre doing here is giving the DOT authority on mergers. The
thing that could make the whole situation even worse is more
mergers. You give them the authority to stop a merger; you give
them the authority, if they approve a merger, to reallocate some of
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the gates and slots. And I think that that kind of authority is very
important to make sure that there is no further harm.

Then you do other things to improve the situation. You focus on
gates and slots. And for a long time we concentrated on pricing and
slots and somewhat ignored gates as a key issue here. One of the
really positive things that you do with this legislation is put gates
on the map as something that’s very important and give DOT the
authority to work in the area of gates; because even if an airline
has slots, or if it’s a non-slot airport, if they can’t get a gate, they
can’t fly.

And we've seen situations where for long periods of time new en-
trants are not able to get gates.

What we’ve seen over the last few years is an evolution in terms
of the DOT—a very positive evolution, I think. DOT was given au-
thority—broad, basic authority to prevent unfair methods of com-
petition in the deregulation legislation in the late 1970’s and, for
one reason or another, for a while didn’t need to use that authority.
But now they really need to use that authority.

We think Secretary Slater brought us forward in that area by
proposing the guidelines for price competition. And then coming out
with a report and establishing a basis for DOT to take action
against predatory pricing situations was very positive. He did some
things in the area of slots—I think the Chairman mentioned the
75 slots at Kennedy—Secretary Slater was sensitive to that. I think
he did a study on gates, as well.

Now, with the new secretary, Secretary Norman Mineta, his posi-
tive statements recently on the mergers indicates, I think, a real
continuation at DOT in this area and a positive one.

I think that what youre doing here, particularly in terms of
gates, is giving what I might say “permission” for the DOT to act.
You know, arguably, by the broad authority, they can do quite a
few things in regard to gates; but when you don’t use authority for
long periods of time, and there’s very entrenched interest opposing
t}ﬁat, it’s difficult for an agency to then all of a sudden use that au-
thority.

What you’re doing here, on the gates, in particular, is giving
them permission and a specific authority—a specific procedure to
deal with the gate situation—I think that’s very positive.

You do not take any authority away from the Department of Jus-
tice, in terms of merger, and I think that’s very important. I think
the Department of Justice was given authority maybe 10 years ago
in this area, and they’re using their authority very well. They have
brought the case, the American Airlines, case. Theyre reviewing
the merger, as Senator Hutchison mentioned.

It’s very important that when you give additional authority here
to DOT, you do not take it away from DOJ, and you do not.

In summary, this is a difficult set of issues, a very complex set
of issues with a lot of different pieces. There’s no magic solution
that’s going to bring price competition immediately to Montana or
TIowa, but there are things that we can do along the way that are
going to increase that. And it seems to me in this bill, you address
a number of them, particularly highlighting gates.

And there’s also an intangible here. The Senate is much more en-
gaged now on these issues, through Senator McCain’s leadership
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and the efforts of others. And this is a very important intangible
in dealing with this whole set of issues to try and bring competition
to greater parts of America so that we can all enjoy the benefits
of deregulation.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Miller follows:]

PREPARED STATEMENT OF THOMAS J. MILLER, ATTORNEY GENERAL, STATE OF IOoWA

I appreciate the opportunity to appear before this Committee today. As a point
of departure, I believe we can agree that we are now at a particularly critical junc-
ture in the nation’s efforts to create a competitive airline industry. Travelers and
the business community alike are keenly aware that a major airline consolidation
effort is proposed that would have seemed incredible to industry experts just a few
years ago. If this consolidation isn’t halted, we have to consider the possibility that
the entire U.S. air transportation industry may be in the hands of three or four
major companies within the next few years.

THE UNEVEN IMPACT OF DEREGULATION

Deregulation of the airline industry has largely been a success with better service
and better prices for the traveling public. Nonetheless, in many areas of the country,
we have witnessed more costly airfares, a reduction in new entrants into air mar-
kets, and lessening competition among the major carriers with their grasp on key
hubs. We have come to understand how fundamentally the lack of real competition
and meaningful access to air service is linked to the economic development and vi-
tality of our communities and states in addition to its impact on the leisure trav-
eling public.

INITIATIVES OF STATE ATTORNEYS GENERAL

Over the past three years I worked closely with over thirty-five state attorneys
general who have learned that the benefits of deregulation have yet to be realized
in significant parts of the states that they represent. Having formed a multi-state
Airline Working Group, the States have taken concrete steps to ensure access to the
advantages of deregulation for their citizens, especially through the support of an
open and fair competitive environment in which low-cost and new entrant airlines
can compete on a level playing field.

In the course of this effort we have learned a great deal. We have worked closely
with others interested in these issues, including the Department of Transportation,
the Department of Justice, as well as the Congress. We have also met with and lis-
tened to key consumer and industry groups on numerous occasions. We filed several
sets of comments on proposals that were being considered by the Department of
Transportation for dealing with the problem of unfair competition against new and
emerging small carriers. And we contributed to the work of the National Transpor-
tation Research Board in its study of these same issues.

Currently we are examining dedicating substantial resources to investigating the
airline mergers that have been announced, as well as looking into the possible im-
pact of Orbitz, the airline owned internet ticket business currently in the formula-
tion stage.

BENEFITS OF COMPETITION AND INCREASED AIRPORT ACCESS: SPECIFIC EXAMPLES

In certain fortunate markets we have learned clear lessons about the benefits of
competition to the consumers and business communities. Competition among the
major airlines in our airports is a good start for our traveling public. We have also
come to realize that low cost carriers can be a real asset for generating competition.
One low cost carrier showing consistent growth reports that when it enters a new
market that fares to the new markets that it serves are reduced by fifty percent
and the passenger traffic increases by one hundred percent. I think that a few ex-
amples effectively illustrate this point.

Recently upstate New York has seen the advent of a local low cost carrier which
has created immediate and significant competition for passengers with the result
that some communities went from experiencing some of the highest prices in the
nation to very competitive prices. In the hub city of Atlanta, a low cost carrier has
moderated prices significantly for travelers in many city pairs.

When the Department of Transportation has elected to become proactive in en-
couraging competition through the distribution of slots, we have witnessed real com-
petitive results. The provision of 75 slots at Kennedy airport in New York to a new
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low cost carrier, for example, has generated competition in numerous key markets
including the traditional high cost area of upstate New York.

On the other hand, the historical trend can be seen with the acquisition of TWA
by American Airlines. At National Airport in Washington TWA has 49 slots—all of
which may go to American—giving that carrier a total of 390 slots at this airport
which is one of the most important in the nation to travelers. This is precisely the
circumstance which this bill is designed to address. Parenthetically, we believe it
is already possible and entirely appropriate for the Department of Transportation
to shift a number of these slots to competitors, especially low cost carriers which
wish to enter the market but are prevented from doing so by the barriers to entry
that we noted earlier.

Examples abound of the barriers to entry presented by a lack of gates, including
such constricted locations as Boston and Philadelphia. When gates have been made
available the results are good for competition and consumers. A low cost carrier
fought for over a year to get gates at Newark where majors held control of the air-
port. In a number of instances the gates were not being fully utilized but were with-
held from carriers trying to obtain space to run their operations. When the gates
were finally opened, a reduction in prices to the markets served by this new compet-
itor were immediately felt by local travelers. A similar story can be told about an-
other small carrier, who after a two-year effort finally succeeded at obtaining gates
at Detroit, to the benefit of consumers.

I would like to touch upon one final point I believe merits this Committee’s con-
sideration. While major airlines challenge the studies showing that consumers pay
a premium at hub airports—often called fortress hubs—, it seems fairly clear to
most of us that the premiums are real and frequently substantial. When a compet-
itor, especially a low cost carrier, is allowed to enter the market and compete for
local traffic, the outcome is telling. In Atlanta a low cost airline has challenged the
incumbent carrier in its own hub and prices to communities served by that airline
have dropped substantially. We feel that this needs to occur elsewhere to provide
the benefits of competition to consumers living in hub cities and this bill helps us
do that. Again, we believe that the DOT can take steps to promote this healthy com-
petition using its own authority.

S. 415 AND AIRPORT ACCESS: IMPORTANCE OF SLOTS AND GATES TO COMPETITION

We come before this committee in support of efforts by this Congress to pass legis-
lation that will ensure a fair and equitable opportunity for competing airlines to ob-
tain slots and gates and thereby access to key airports in our country.

Our involvement with airline issues has taught us that one of the primary factors
that impedes competition in the industry lies in the ability of airlines to dominate
individual airports. Quite obviously if competing airlines cannot get access to an air-
port, competition is impossible, regardless of any other factor. In our view, airport
access is a key to a real competitive marketplace. Access refers to both the physical
space and also the vital time periods when people want to travel.

Our current system consists of a unplanned mixture of airport rules, transpor-
tation regulations, lease obligations, and squatters rights, that allow individual car-
riers to gain significant power to control access to individual airports. These condi-
tions allow carriers such as Northwest to dominate the hub at Minneapolis-Saint
Paul, for United and American to dominate O’Hare in Chicago, and for Delta to
dominate Atlanta. And the most remarkable thing about this phenomenon is that
it is effective against even the most powerful competitors in the industry. Not only
making it difficult for small carriers to serve Chicago, Atlanta and Washington, the
lack of access curbs the major carriers’ ability to compete effectively in those mar-
kets as well.

Air transportation is a network business. That is, successful airlines have come
to believe fervently in the idea that their growth and prosperity depends on their
ability to fly everywhere, to offer major corporations and travel agencies unlimited
options for reaching any destination. However, this desire to create a complete net-
work collides head-to-head with the airport access problem.

We know that true and effective competition cannot be mandated or regulated.
But what the government can and has the duty to do, is address the artificial struc-
tural barriers to entry created by arcane airport access rules as well as de facto con-
trol of certain airports by the major carriers. We believe that these tactics are sti-
fling competition.

SUPPORT FOR THE GENERAL PRINCIPLES OF S. 415

Airports are public facilities which must be accessible to all competitors on rea-
sonable terms. As more and more people crowd the airlines, it is of paramount im-
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portance that the government devise a means of insuring that competitive initia-
tives are not thwarted as a result of structural conditions at the airports. Con-
sequently, we strongly support efforts to create a better system for the allocation
of gates and slots.

As we understand it, the underpinning of S415 is twofold:

e To grant the Department of Transportation greater power to approve airline
mergers and acquisitions under new standards, and

e To address more effectively the problem of the allocation of slots and gates.

FOCUS OF ENFORCEMENT: DOT AND DOJ

First, I want to note at the outset Transportation Secretary Mineta’s recent com-
mitment to place more emphasis on ways the Department can take a more proactive
role in addressing crucial issues in the airline industry. This is a development that
we welcome.

For some time we have recognized the potential for DOT to play a significant role
in promoting competition in the market. In January, Secretary Slater and the DOT
staff produced several papers that outlined the authority the Department already
has to address anti-competitive behavior in the industry. In this regard we believe
that the Department of Transportation currently has authority to take actions in
regard slots and gates when their allocation becomes an impediment to competition.
That authority is embodied in current statutes and has existed for many years.
However, to date it has not been employed effectively.

To the extent the S.415 further develops and enhances the Department’s author-
ity specifically to open access to airports through modest redistribution of slots and
gates, it could move us closer to the open competitive environment we are seeking.
Any legislation that focuses on restructuring the rules that govern airport access
will address one of the most significant impediments to competition in the industry
and the factor that is leading to these unprecedented consolidation efforts.

I would emphasize that I do not believe that we should in any way withdraw au-
thority to review mergers from the Department of Justice. In working closely with
the Justice Department on many investigations of all kinds in the past, I have come
to have great respect for the Department’s resources, its depth of knowledge, and
its commitment to applying the appropriate standards in an objective manner. I
would note that it has not been that long since the Justice Department has had pri-
mary responsibility for addressing airline acquisitions. Changes regarding the pri-
mary responsibility for airline mergers should be made only when a reasonable de-
gree of confidence can be developed that we are proceeding in the right direction.

ACCESS TO AIRPORTS: OPENING SLOTS AND GATES TO COMPETITION

A principal feature of the bill is to shift slots and gates to foster real competition
in markets. When the States were participating with the Transportation Research
Board in its examination and evaluation of competition in the airline industry we
began to clearly understand the importance to meaningful competition of access to
airports through the provision of slots and gates. Indeed, the TRB recommended let-
ting pricing and market-based methods of allocating slots drive access to markets
for competitors to the entrenched major carriers.

The TRB went on to observe that a long history of government involvement with
the major carriers and with the airports themselves had created an artificial barrier
to entry for competitors. Consequently, they suggested that airports should take
steps to assure a sufficient availability of gates to competitors wishing to enter the
market, including allowing for the purchase of gates from dominant carriers control-
ling gates at the airport. They additionally urged that the Department of Transpor-
tation monitor the availability of gates and presumably take steps within its author-
ity to resolve existing conditions in favor of competition for local passengers.

S.415 seems to me to state categorically and unequivocally that access to our key
airports through the provision of gates and slots is crucial to promote competition
that will serve the interest of business and leisure travelers across the country.
Even in the event that this bill does not become law, this Committee has provided
a blueprint for future competition. The dialogue here today will provide greater
awareness and useful information about how we can open our airports to the clear
and convincing benefits of competition. Time will tell whether these standards work
and whether they are effective in this industry.

CONCLUSION

I note that there is still much to learn about the airline industry. There are limits
on our ability to see into the future that we must respect. What we do know with
reasonable assurance is that the lower the barriers are to entry in the marketplace,
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the more likely it will be that consumers will find the choices they prefer at the
lowest possible price. Increased access to our nation’s airports through the provision
of slots and gates to competitors will enhance the opportunity for healthy competi-
tion that will extend the benefits of deregulation to communities across the nation.
We applaud your proposals to spur real competition in the airline industry.

Thank you for the opportunity to appear before you today.

The CHAIRMAN. Thank you very much, Attorney General Miller.
Ms. Hecker, welcome back before the Committee.

STATEMENT OF JaYErrA Z. HECKER, DIRECTOR, PHYSICAL
INFRASTRUCTURE ISSUES, U.S. GENERAL ACCOUNTING
OFFICE

(li\/Is. HECKER. Thank you, Mr. Chairman. I'm pleased to be here
today.

And the focus of our remarks really are, as the title our state-
ment covers, the challenge is really in enhancing competition, that
really the focus here, as the intent of the bill makes clear, is to en-
sure competitive access by commercial carriers to markets. And
that’s probably the single most important factor to getting competi-
tion to work, to ensuring the benefits are spread more broadly
across the population.

I'll focus on three things today. First, an overview of the status
of deregulation and airline competition, how well it’s really work-
ing, briefly talk about Federal oversight and enforcement of com-
petition, and then finally offer some limited observations on the
proposed legislation.

I think it’s often helpful to kind of give you the sense of where
I'm going to go with this, so I give you the three answers to the
three questions right away. In our view, the State of competition
is in jeopardy. There are severe limitations, and that is something
that really matters to a significant part of the population and the
economy. The State of Federal oversight, in our view, is limited.
And, finally, our observations on the bill—we have full concurrence
with the intent of the legislation, although we have some very spe-
f)iﬁcﬂconcerns on some of the aspects, and I'll repeat those very

riefly.

The first area, then, in the State of competition—there’s really
two ways to look at this. First, is concentration—market power or
domination at hubs. And if you have the statement before you, I
have a map on Page 6 which lists all of the airports hubs that are
dominated. And I think you see that they range from 50 percent
to well over 90 percent. And these are clearly—the 16 of the 31
major hubs, and all of the major hubs are dominated by the carrier
that’s present there.

Now, the next thing, though, is that domination, by itself, really
is not market power, and it’s certainly not the exercise of market
power. So the next thing to turn to is, what’s the evidence of the
possible harm that comes from this domination. And we look at two
things. We look at fares, and then we look at possible exercise of
barriers to entry.

On the fares, this issue has been studied for years, and there is
really constant repeated evidence from all the research that domi-
nated hubs tend to have higher fares. The most recent study that
you, yourself, referred to out of DOT, made it very clear—because
it looked within the hubs, and it looked at the markets that had
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low-fare competition and didn’t. So the city pares out of the domi-
nated hub.

And, as you said, the markets where there was no competition
had 41-percent higher fares, and even over 50-percent higher fares
in the short-haul market. So the evidence is really conclusive that
there are some problems with higher fares in dominated markets.

But the other side of this is also to look at possible exercise of
market power to restrict entry. And this is something that affects
not only the use of airport facilities, which this bill focuses on, such
as gates and counters and baggage facilities and slots, but also
there are marketing and operating characteristics of airlines where
there is the potential for exercise of market power and the restric-
tion of entry. And we’ve done many reports on this and, in fact,
concluded several times that there are some real problems.

I could say more, but I'll move on quickly to the second issue on
the status of Federal oversight. The Airline Deregulation Act clear-
ly contemplated an active oversight role, not only from Justice en-
forcing the Antitrust laws, but from the Department of Transpor-
tation enforcing unfair trade practices laws. And our review of the
kind of exercise of that authority over the past decades is really
that very limited action has been taken.

This basically leads to the third area that I'll cover, which is
comments on the legislation. And what we so fully concur with is
that the real intent of the legislation, as we read it, is to direct
DOT to take a more active, affirmative, pro-competitive oversight
role using existing authority, and, as has been discussed, to some
extent, giving them some new authority.

What'’s key about that is that the legislation really focuses on the
single most important impediment to competition, and that is prob-
lems with entry. And that clearly is an important thing to focus on,
because the benefits of preserving and enhancing competition are
indisputable, and access to markets is the key factor that’s behind
the lack of functioning of competition.

Now, the concerns we have really are that the legislation may be
more prescriptive than necessary and, in fact, have more detailed
roles and actions by the department that, themselves, could further
exacerbate some of the competition.

A couple of the points that I mentioned in my statement, it’s ac-
tually not clear that the forced divestiture of airport facilities
would even result in real competition in some high-value markets,
because new competitors may or may not have a cost advantage
relative to the incumbent. They only have to have under 15 percent
of the market share to be able to get access. And, as we know, not
all carriers really compete on price.

Now, there’s another issue that I know there’s a lot of concern
on in the Congress, and that is that the potential forced divesture
could result in the reduction of service to smaller communities.

Let me say, though, that the broader strategy of having an activ-
ist DOT role, in our view, is not to force more administrative con-
trols and choosing of winners and losers and administrative alloca-
tion of slots and gates by presumably all-knowing officials in the
Department of Transportation. It’s our sense that there’s really an
important urgency to move away from administrative allocation of
assets, which is most significantly typified by the way slots have
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been managed for the last 30 years, and to apply more market-
based principles to the allocation of scarce facilities.

What this goes to is actually something Senator Hutchison was
referring to, and it’s really the use of the pricing mechanism to not
only address the critical delays and capacity shortages and finance
that expansion, but really to allocate the existing space more effi-
ciently and use market forces for that purpose.

I know these are complicated ideas, and I know the amount of
time for the overview remarks is limited, so I'll conclude there but
say that I think the issue, of whether telling DOT to be more active
amounts to re-regulation, is addressed in the report that was man-
dated—the Transportation Research Board—by the Congress on
entry and competition in the airline industry. It brought together
some of the best minds. And there were a lot of differences of views
there, but the one thing there was absolute consensus on—and I'd
like to just read it:

The Committee unanimously believes that DOT’s strategic role should be
positive, fostering market-placed conditions that are conducive to entry and
more competition.

So, in that sense, again, I endorse the objectives of the bill. I
think they are right on, in terms of the impediments and the prob-
lems in the functioning of competition. And I think some focus on
some of the details to ensure they're truly pro-competitive and in-
ducing the more strategic pro-competitive policies that DOT should
be pursuing is really an important step forward.

Thank you, Mr. Chairman.

[The prepared statement of Ms. Hecker follows:]

PREPARED STATEMENT OF JAYETTA Z. HECKER, DIRECTOR,
PHYSICAL INFRASTRUCTURE ISSUES, U.S. GENERAL ACCOUNTING OFFICE

Mr. Chairman and Members of the Committee:

We appreciate the opportunity to testify on some of the vexing issues of competi-
tion in the commercial aviation industry. Extensive research and the experience of
millions of Americans underscore the benefits that have flowed to most consumers
from the 1978 deregulation of the airline industry, including dramatic reductions in
fares and expansion of service. These benefits are largely attributable to increased
competition—by the entry of both new airlines into the industry and established air-
lines into new markets. At the same time, however, airline deregulation has not
benefited everyone; some communities—particularly small and medium-sized com-
munities in the East and upper Midwest—have suffered from relatively high air-
fares and a loss of service due in part to a lack of competition.

During the past 12 months, four major U.S. passenger airlines have announced
proposed mergers and acquisitions. In May 2000, United Airlines (United) proposed
to acquire US Airways and divest part of those assets to create a new airline called
DC Air. More recently, American Airlines (American) has proposed to purchase
Trans World Airlines (TWA) along with certain assets from United.! The potential
shifts in industry structure that would result from the proposed mergers represent
a crossroads for the structure of the airline industry and the state of competition
and industry performance. These proposals have raised public policy questions
about how such consolidation within the airline industry could affect competition in
general and consumers and small communities in particular.

The Congress has long been concerned about ensuring that the airline industry
remains vibrant and competitive. The bill now before the committee—The Aviation
Competition Restoration Act (S.415)—expresses that concern by focusing on airline
market concentration. The bill would require the Department of Transportation
(DOT) to assert its authority in analyzing and overseeing competition in the airline
industry. It would generally prohibit airlines from merging or acquiring the assets
of another airline if the resulting carrier met certain tests of market strength and
the Secretary of Transportation determined that the acquisition would substantially
lessen competition or result in unreasonable industry concentration or excessive
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market domination, unless the merging airlines were willing to surrender gates, fa-
cilities, and other airport access to smaller carriers. The bill would also require the
Secretary to investigate the assignment and usage of gates, facilities, and other as-
sets by airlines that have dominant market positions at large airports. The bill
would then have the Secretary require those airlines to surrender gates and other
airport assets upon request of another airline or the Secretary’s own motion if gates
and other assets are not available and competition would be enhanced.

GAO has analyzed aviation competition issues since enactment of the Airline De-
regulation Act. Last month, we testified before this committee on how the proposed
consolidation in the industry might affect competition.2 In December 2000, we
issued a report on the potential effects of the proposed merger between United Air-
lines (United) and US Airways.3 Our statement today is based on those products,
earlier work on airline competition issues, and additional analyses of competition at
key large U.S. airports. We will: (1) present an overview of the status of airline com-
petition in markets to and from key large airports, (2) summarize federal oversight
and enforcement of competition in the industry, and (3) provide some broad observa-
tions on the proposed legislation.

In summary:

e Major airlines dominated 16 of the 31 largest U.S. airports (i.e., the airlines car-
ried more than 50 percent of the passengers), at which about 260 million passengers
traveled in 1999. Moreover, these dominant airlines faced relatively little competi-
tion; another airline competed (i.e., carried more than 10 percent of the passenger
traffic) at only 6 of the 16 dominated large airports. Low-fare airlines such as
AirTran Airlines (AirTran) competed at just 3 of those 16 airports. Dominance at
an airport, in and of itself, is not anticompetitive. Nevertheless, research has con-
sistently shown that dominated airports tend to have higher airfares than airports
that have more competition from other airlines. DOT reported earlier this year that
passengers at 10 airports paid on average 41 percent more than do their counter-
parts flying in markets where the dominant airline faces low-fare competition. In
addition, dominant carriers often have exclusive access to essential facilities at air-
ports as well as sales and marketing practices which combine to limit the ability
of new or existing airlines to enter markets and compete with them.

e DOT generally has not taken enforcement action against airlines for alleged
anticompetitive behavior concerning airline mergers and predatory practices. This
includes the period during the 1980s when DOT approved a wave of mergers, such
as TWA’s acquisition of Ozark, as well as more recently with respect to its authority
to prohibit unfair method of competition such as predatory practices. While DOT is
not required to proactively take action to ensure or enhance competition, it has
taken some actions more recently to enhance competition (e.g. using its authority
to grant more slots to new entrants). In the past 3 years, the Department of Justice
(DOJ) has twice brought lawsuits against airlines under its authority to enforce the
federal antitrust laws.

e GAO and others have repeatedly found problems with fares, service, and access
which the proposed legislation would address. While we have not reviewed the pro-
posed legislation in detail, we agree with the intent of the legislation—i.e., to direct
DOT to play an affirmative, activist and pro-competitive oversight role in airline
competition. However, we have some concerns that the proposed legislation may be
more prescriptive than necessary, with the result that the intended results may not
be achieved and that some adverse unintended consequences might result. For ex-
ample, it is not clear that the forced divestiture of airport facilities would nec-
essarily result in real price competition in high-value markets because the new com-
petitor may or may not have a cost advantage relative to the incumbent dominant
airline. In addition, we are also concerned that forcing dominant airlines to provide
access to other airlines at larger U.S. airports could result in the reduction of serv-
ice to smaller communities. Finally, while the proposed legislation would make clear
that Congress intends DOT to actively pursue investigations of potentially unfair
competition, DOT may need additional resources to carry out the legislative intent.

BACKGROUND

The U.S. air transportation structure is dominated by “hub-and-spoke” networks.
Since the deregulation of U.S. commercial aviation in 1978, nearly all major carriers
have developed such networks. By bringing passengers from a large number of cities
to one central location and redistributing these passengers to their intended destina-
tions, an airline’s fleet can serve more cities than it could through direct “point-to-
point” service. Hub-and-spoke systems provide travelers with more departure and
arrival choices and generally allow the airlines to use their airplanes and other
equipment more efficiently. Airline networks generally have several hub cities. For
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example, Northwest has hubs in Minneapolis, Detroit, and Memphis, and American
has hubs in Chicago, Dallas, and Miami.

As we recently reported to this committee, if both the United-US Airways merger
and American-TWA acquisition are consummated, new United would have the larg-
est market share of any U.S. carrier—over 27 percent—and new American would
have a 22.6-percent share. Each proposal could have both harmful and beneficial ef-
fects on consumers. The United and American proposals would each reduce competi-
tion in approximately 300 markets, with each affecting over 10 million passengers.*
While the mergers would also each create new competitors in some markets and
provide other benefits to consumers, substantial questions remain about how the
profound structural changes would affect industry performance. These include the
three issues we discussed with the committee last month: how a more consolidated
industry might further raise barriers to market entry by new airlines, how the two
merged airlines might compete in key markets, and how service to small commu-
nities might be affected.

Both DOJ and DOT have responsibilities for reviewing airline business practices.
DOJ has the authority to institute judicial proceedings under the Clayton Act if it
determines that a merger or acquisition may substantially lessen competition in a
relevant market or if it tends to create a monopoly. DOJ also has the responsibility
to enforce the Sherman Act, which prohibits unreasonable restraints of trade and
attempts to establish and maintain monopoly power. DOT has authority to prohibit
airline practices as unfair methods of competition if they violate antitrust principles,
even if the practices do not constitute monopolization and attempted monopolization
under the Sherman Act.?

MAJOR AIRLINES DOMINATE A MAJORITY OF LARGE AIRPORTS

Major airlines dominated a majority of the 31 largest U.S. airports in which ap-
proximately 470 million passengers traveled in 1999.6 Our analysis indicates that
major airlines dominated 16 of those “large hub” airports, in which about 260 mil-
lion passengers traveled.” Moreover, these dominant airlines faced relatively little
competition.8 At 9 of those 16 airports, the second largest airline carried less than
10 percent of passenger traffic. Only at Atlanta, Salt Lake City, and St. Louis did
a low-fare airline such as AirTran or Southwest Airlines (Southwest) carry 10 per-
cent or more of passenger traffic.? Figure 1 shows the large hub airports dominated
})y each of the major US airlines, along with the market share of the dominant air-
ine.

Figure 1: Dominated Large Hubs Airports
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Legend: AA = American Airlines; CO = Continental Airlines; DL = Delta Air Lines; NW = Northwest Airlines; TW = Trans World
Airlines; UA = United Airlines; US = US Airways.

Source: GAO analysis of data from BACK Aviation Solutions.
Notably, some of the country’s very largest airports are not dominated by any sin-
gle airline. These include Los Angeles International, New York LaGuardia, and Chi-
cago O’Hare International. In addition, four major airlines—Alaska, America West,



19

Southwest, and American Trans Air—dominate no large hub airport. Table 1 shows
the large hub airports dominated by each of the major US airlines and the total
(1999) enplaned passengers for the hubs of each carrier. Appendix I lists each of
the 31 large hub airports and shows the percentage of passenger enplanements held
by the two airlines that carried the most passengers there.

Table 1.—Airline Dominance at Large Hub Airports

Airline Dominated large hubs Total pass(elngggeg enplaned

American Dallas/Ft. Worth, Miami 44,636,299
Continental Newark, Houston Bush Intercontinental 31,791,401
Delta Atlanta, Cincinnati, Salt Lake City .. 57,881,013
Northwest Detroit, Minneapolis 32,332,669
TWA St. Louis 14,831,699
United Denver, Washington Dulles, San Francisco ....... 46,235,863
US Airways Charlotte, Philadelphia, Pittsburgh .................... 31,946,837

Total 259,655,781

Source: GAQ's analysis of data from the Federal Aviation Administration and BACK Aviation Solutions.

Should the proposed merger between United and US Airways occur, along with
American’s proposed acquisition of TWA, the dominance of the major airlines at
these airports would increase. For example, the addition of US Airways’ relatively
small market share at Chicago O’Hare International Airport would then allow new
United to control more than half of the scheduled domestic seating capacity there.
New United’s share of scheduled domestic seating capacity at Philadelphia would
increase from 66.4 percent (US Airways’ share of currently-scheduled capacity) to
72.8 percent. New American’s share of scheduled domestic seating capacity at Wash-
ington’s Reagan National would increase from its existing 12.1 percent to 36.6 per-
cent of total scheduled seats; new United’s share of scheduled domestic seating ca-
pacity at Reagan National would be 23.2 percent.1©

Evidence of Market Power at Hubs—Higher Fares and Barriers to Entry

An airline’s dominance of an airport alone, however, does not demonstrate its
market power. One important indicator of the possible exercise of market power is
what is known as a “hub premium,” which represents the extent to which fares to
and from hub cities are higher than average fares on similar routes throughout the
domestic route system. Dominated airports tend to have markets with higher air-
fares than airports that have more competition from other airlines.!! In 1999, the
Transportation Research Board (TRB) confirmed that dominated hub markets Gi.e.,
markets where either the origin or the destination is a dominated hub) tend to have
higher airfares than other markets. This is especially true in short-haul markets.12

In January 2001, DOT concluded that high fares at dominated hub airports re-
sult, in large part, from the market power exercised by network carriers at their
hubs.13 Based on a comparison of fares at 10 dominated hub airports, DOT esti-
mated that 24.7 million passengers in hub markets with no low-fare competitor paid
on average 41 percent more than those flying in hub markets with low-fare competi-
tors. Passengers in short-haul hub markets (750 miles or less) without a low-fare
carrier on average pay even more. DOT concluded that the lack of price competition,
and not other factors such as a concentration of high-fare business travelers, re-
sulted in these higher prices. DOT reported that Cincinnati, Pittsburgh, Min-
neapolis, and Charlotte—four of the six hubs with the highest market shares of
dominated carriers—have the highest overall fare differentials. (See Table 2.) DOT’s
report further observed that spoke communities may also be subject to higher fares
when hub dominant carriers are the predominant service carriers at the spoke com-
munities. Passengers on these routes are charged higher fares because they too do
not benefit from aggressive price competition.
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Table 2.—Fare Differentials at Dominated Hub Markets

Percent difference in airfares: routes without
low-fare competition vs. routes with low-fare
competition
Dominated hub Short-haul Long-haul
3 : Al markets
marten | s | eren
Cincinnati 78% 35% 57%
Pittsburgh 86 18 57
Minneapolis 46 63 55
Charlotte 75 23 54
St. Louis 38 61 49
Memphis 57 29 43
Atlanta 49 28 41
Detroit 51 21 40
Denver 37 28 29
Salt Lake City -6 6 2
All 54% 31% 41%

Note: These fare differentials were derived by comparing fares at dominated hub markets in which low-fare competition exists against fares
at dominated hub markets in which no low-fare competition exists. All fare comparisons were controlled for distance and density.

It is important to focus on competition and possible pricing premiums in city-pair
markets rather than the hub overall, since the existence of large hubs and the pres-
ence of low-fare competitors are not mutually exclusive. For example, in 3 of the
31 large hub airports (Baltimore, Las Vegas, and San Diego), Southwest carried the
largest percentage of passenger traffic; in another four of the 31 large hubs, it car-
ried the second largest percentage of passengers. Other low-fare airlines compete in
some city-pair markets with the dominant airline in dominated hubs. In those mar-
kets, travelers experience lower airfares brought about by the presence of low-fare
competition. Table 3 illustrates selected markets in which dominant airlines face
competition from low-fare airlines with markets of similar distance in which the
dominant airline faces no low-fare competition. For example, passengers traveling
from Philadelphia to Atlanta appear to benefit from AirTran’s competition against
US Airways, which charged nearly the same average airfare in 2000. But pas-
sengers paid an average of $110 more to fly basically the same distance on US Air-
ways from Philadelphia to Chicago, a market in which no low-fare competition ex-
ists.

Table 3.—Comparison of Selected Hub Markets in Which Dominant Airline Faces Low-Fare
Competition With Those in Which No Low-Fare Competition Exists.

Passengers
Origin Destination Distance per day 1Average fare (airline)
(one way)
Atlanta Boston 945 1,130 | $104.67 (AirTran)
$153.85 (Delta)
Providence ... 902 82 | $207.05 (Delta)
Dallas ..o 2Chicago 795 576 | $137.11 (American Trans
Air)
$177.28 (American)
Indianapolis ........ccccceevveennee 756 135 | $254.04 (American)
Denver Omaha 470 225 | $141.95 (Frontier)
$171.30 (United)
Oklahoma City ..........cooeeee. 493 79 | $244.46 (United)
Detroit Tampa 985 549 | $103.92 (Spirit)
$130.77 (Northwest)
Dallas 981 434 | $234.56 (Northwest)
BHOUSON oo Baltimore ......cccovvvvvrvennnne 1,232 392 | $141.10 (Southwest)
$215.01 (Continental)
PittsSburgh oovvveeeeerevecers 1,124 117 | $328.20 (Continental)
Philadelphia Atlanta 666 1,164 | $92.71 (AirTran)
$105.64 (US Airways)
AChiCago oo 676 910 | $216.18 (US Airways)

1Data for passengers and fares are for the period from the fourth quarter of 1999 to the 3rd quarter of 2000.
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2Fares and passenger totals shown are for ATA and American’s service to Chicago’s Midway Airport. American carried most of its Dallas—
Chicago passengers to 0’Hare International Airport, for an average fare of $280.70.

3Fares and passenger totals shown are for Southwest's service from Houston’s Hobby Airport and for Continental’s service from Houston’s
Bush Intercontinental Airport.

4Fares and passenger totals shown are for US Airways’ service to Chicago’s O’Hare International Airport.

Source: GAO's analysis of data from BACK Aviation Solutions.

The other way dominant carriers may exercise market power is to employ oper-
ating and marketing barriers to limit the ability of airlines to enter and compete
in new markets. Figure 2 lists the wide range of operating and marketing barriers
available to the large dominant network carriers for either deterring entry into their
dominated markets or for reducing the competitive threat from new or existing car-
riers. A difficult issue to decide is whether exercising these barriers or operating
practices represents vigorous competition or anticompetitive practices.

Figure 2: Operating and Marketing Barriers Which Constrain New Entry into Dominated Markets

Access to airport facilities, such as
2 Gates

» Ticket counters

= Baggage handling and storage
= Take-off and landing slots

Frequent flyer programs

Corporate incentive agreements
Travel agent commission overrides
Flight frequency

Network size and breadth

In 1999, we reported that competition in certain key airports continued to be in-
hibited by slot controls, federal and local perimeter rules, and lack of access to facili-
ties.14 Airfares at these airports, including Pittsburgh and Reagan Washington Na-
tional, were consistently higher than at airports of comparable size without con-
straints. Previously, new airlines (i.e., those that began operations after the deregu-
lation of the industry) reported difficulty gaining competitive access to gates at six
airports—Charlotte, Cincinnati, Detroit, Minneapolis, Newark, and Pittsburgh. Al-
though some of these airports now have a limited number of gates available, the
vast majority of gates continue to be leased to one established airline. Airport and
airline officials also told us that factors other than restrictive gate leases, such as
the marketing strategies of incumbent airlines, prevented new entrants from pro-
viding service at their airports. These marketing strategies, combined with a new
entrant’s fear of perceived predatory conduct by the incumbent carrier and its pos-
sible lack of adequate capitalization, can deter airlines from entering dominated
markets.

Airline sales and marketing practices (such as frequent flyer programs, travel
agent commission overrides, or corporate incentive agreements!®) make it difficult
for potential competitors to enter markets dominated by established airlines. As we
have previously reported, the dominant carrier in each market uses these strategies
to attract the most profitable segment of the industry—business travelers. Since the
strength of these programs depends largely on the incumbent airline’s route net-
works, alliances, and hubs, new entry carriers who lack such tools are concerned
about their ability to enter the market successfully. Therefore, airlines in many
cases have chosen not to enter, or to quickly exit, markets where they did not be-
lieve they could overcome the combined effect of these strategies. This is particu-
larly true given that, to attract new customers, a potential competitor must an-
nounce its schedule and fares well in advance of beginning service. Thus, the incum-
bent is provided an opportunity to adjust its marketing strategies and match the
low fares offered by the new competitors.

FEDERAL OVERSIGHT OF COMPETITION IN THE AIRLINE INDUSTRY

Both DOJ and DOT have responsibilities for prohibiting unfair competitive prac-
tices but only DOJ has responsibility for taking actions against mergers. Initially,
DOT had inherited the Civil Aeronautics Board’s antitrust responsibilities. In the
1980s, it approved a wave of mergers, including two—Northwest’s acquisition of Re-
public and TWA’s acquisition of Ozark—that DOJ urged it to oppose. Congress sub-
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sequently removed DOT’s authority for approving airline mergers, giving that re-
sponsibility to DOJ.

DOJ’s authority to review airline mergers and prohibit anticompetitive behavior
comes from the Sherman and Clayton Antitrust Acts and the Hart-Scott-Rodino Act.
DOJ exercised this authority in filing a complaint against the Northwest-Conti-
nental proposed stock acquisition. Proposed in 1998, this acquisition gave Northwest
51 percent of the voting rights in Continental. In January 2001, DOJ dismissed its
lawsuit Northwest divested all but 7 percent of its voting interest in Continental.
In a case involving alleged predatory practices that is still pending, DOJ exercised
its authority under the Sherman Antitrust Act to prevent monopolization by filing
a complaint in 1999 against American Airlines. DOJ alleged that American violated
the Sherman Act by attempting to monopolize service out of Dallas-Fort Worth by
increasing capacity and reducing fares “well beyond what makes business sense,”
to dll'{ive new competitors, such as Vanguard and Western Pacific airlines, out of the
market.

DOT has no current authority to approve mergers, but it does have general au-
thority under 49 USC 41712 to act against what it considers to be an unfair or de-
ceptive practice or an unfair method of competition in air transportation. DOT has
used this authority to investigate several complaints of predatory practices by major
air carriers against new entrants. Based on these complaints, DOT in April 1998
proposed guidelines that sought to define standards for air carrier conduct. How-
ever, DOT did not finalize or implement those guidelines, concluding instead that
it should develop standards through a case by case approach.1® Today, it is unclear
the extent to which DOT’s authority under section 41712 extends with regard to
predatory practices. Because DOT has not yet exercised its authority, the way in
which this provision will be interpreted and applied is unclear.

The Wendell H. Ford Aviation Investment and Reform Act for the 21st Century!”?
(AIR-21) required certain large and medium hub airports to submit annual competi-
tion plans to DOT in order for the airport to receive new federal grants or to impose
or increase the passenger facility charge. The plans are to include information on
the availability of airport gates and other facilities, gate-use requirements, patterns
of air service, financial constraints, and other specific items. Starting in fiscal year
2001, all covered airports are required to have their plans reviewed by the Federal
Aviation Administration (FAA) in order to receive Airport Improvement Program
(AIP) grants and new authority to levy passenger facility charges.'® DOT is to re-
view the plans and their implementation to ensure that each covered airport suc-
cessfully implemented its plan.

PROPOSED LEGISLATION FOCUSES ON SIGNIFICANT IMPEDIMENTS TO COMPETITION

While we have had only limited time to study the proposed legislation, we are
nevertheless pleased to provide some broad comments on the intent and a few key
provisions. The intent of the Aviation Competition Restoration Act to ensure “com-
petitive access by commercial air carriers to major cities” is clearly sound. The bene-
fits of preserving and enhancing competition in the airline industry to the public
are indisputable. The absence of effective access to markets goes to the heart of fail-
ures in the functioning of competition in so many markets. Under current law, DOT
has the authority to take action against anticompetitive practices, but it is not re-
quired to take any action. The proposed legislation would expressly require DOT to
act. We fully concur with the finding that “public concern about the importance of
air transportation . . . and continued hub domination requires the Department of
Transportation to assert its authority in analyzing proposed transactions among air
carriers that affect consumers.” Moreover, as noted in the bill’s findings, many of
the other concerns of the public and Congress regarding the airline industry—in-
creasing flight delays and cancellations, overscheduling, and poor service—are
linked to weaknesses in the functioning of competition.

We do, however, have some concerns that the proposed bill may be too prescrip-
tive—and either may not result in the intended effect or produce unintended ad-
verse effects. These comments relate primarily to the provisions of Section 3 which
may be more specific than necessary in specifying solutions to potentially anti-com-
petitive effects of proposed mergers®—when in practice both problems and solutions
could vary from airport to airport, market to market, and carrier to carrier. Below
are two examples of these concerns:

o Forced divestiture of airport “assets” may not necessarily result in real price com-
petition in high-value business markets. Fares may fall only in markets where com-
petition is effectively introduced from a low-fare carrier rather than another net-
work carrier. Were another network carrier to enter against an incumbent dominant
airline, it may offer little if any price competition. The new competing network car-
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rier may or may not have a cost advantage relative to the incumbent dominant air-
line. Moreover, an airline may be reluctant to enter or cut prices in a market where
its rival has a large market share for fear that the rival would retaliate by cutting
prices in markets where it has a large share—a practice known as “mutual forbear-
ance.” For new entrant airlines, access to an airport through its slots, gates, and
facilities is necessary but not sufficient as dominant incumbent airlines’ sales and
marketing practices may make competitive entry difficult if not impossible.

e Service to small communities could likely be the first casualty of forced divesti-
ture of critical assets. Depending upon how intensively the dominant airline uses its
gates and other facilities at an airport, a requirement that they surrender such as-
sets could negatively affect the airline’s ability to maintain service to its spoke com-
munities. Airlines forced to reduce service would be expected to eliminate flights to
and from communities that provide the least profit—likely smaller communities.
Based on the pattern of service provided by low-cost airlines such as Frontier, Spir-
it, and JetBlue, each of which generally fly only to larger communities, there is no
guarantee that new entrant low-fare carriers would choose to serve smaller markets
abandoned by incumbent airlines. Similarly, other network carriers that might ini-
tiate service at the hub would also be unlikely to use that facility to begin service
to routes they could more profitably serve from their own hubs. However, if domi-
nant airlines could increase the frequency with which they use their gates, facilities,
and other assets, service to smaller communities may be little affected.

Other provisions of the proposed legislation appear to provide clear direction re-
garding DOT actions to exercise its current authority to preserve and enhance in-
dustry competition. Section 4 requires DOT to undertake a review of access in the
nation’s 35 largest airports and authorizes the Secretary to require carriers to pro-
vide access at reasonable rates. Section 6 conditions approval of AIP funds and ap-
proval of Passenger Facility Charges on an airport sponsor assuring open access to
the airport. We have expressed concern about restrictions on access to essential air-
port facilities functioning as an important barrier to entry. As early as 1996 we rec-
ommended that DOT be actively aware of airport and airline practices at the major
airports and condition approval of AIP funds on appropriate remedies being insti-
tuted. Thus, we fully support the intent of these provisions. Again, however, the spe-
cific language might be clarified to focus more on the intended result. For example,
AIR 21 already requires the Secretary to ensure “that gates and other facilities are
made available at costs that are fair and reasonable to air carriers at covered air-
ports where a “majority-in-interest clause” of a contract or other agreement or ar-
rangement inhibits the ability of the local airport authority to provide or build new
gates or other facilities” (Section 155(d)). Potentially there may be more value in
calling for a status report on DOT’s implementation of their existing authority.20

Overall, we recognize that the proposed legislation seeks to focus DOT’s wide dis-
cretion under their current authority and direct a more activist role in overseeing,
promoting and enhancing competition among carriers, as well as assuring a pro-
competitive role by airport operators. In this regard, we would suggest that there
are a wide range of DOT and FAA policies, resources, tools and practices which af-
fect competition in the airline industry which should be both better understood and
more strategically aligned. One prominent area where a clearly anti-competitive
“temporary” policy has been perpetuated for decades is DOT’s administration of
“slots” at high density airports. Another area not addressed in the proposed legisla-
tion is DOT’s inaction to fully investigate and remedy persistent charges of preda-
tory actions by major network carriers to the entry by low cost carriers in their
dominated markets in a timely manner.

In short, a dramatic shift of emphasis, commitment and resources is required for
DOT to fully address their existing authority and responsibility for protecting and
preserving competition in the airline industry. The proposed legislation makes clear
many of the key areas where DOT could and should be present in overseeing and
enforcing principles of fair competition. The legislation would underscore Congres-
sional intent for an activist oversight role. The major remaining gap—whether or
not the proposed legislation becomes law—is the adequacy of resources and tech-
nical capacity within DOT to fulfill this vital role. Over the past several years, DOT
has lost considerable expertise in airline competition issues due to staff attrition.
This expertise needs to be replenished if DOT is to undertake an assertive role in
overseeing airline competition. For example, DOT’s ability to pursue investigations
of potentially unfair competition is constrained by the limited available resources in
the Office of the Assistant General Counsel for Aviation Enforcement and Pro-
ceedings and the Office of the Assistant Secretary for Aviation Affairs. Perhaps one
way for the committee to promote an activist role by DOT could be to require the
Secretary of Transportation to make an immediate assessment of the resources
available and required to fulfill their existing responsibilities under old Section 411
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and AIR 21, the resources needed to implement the proposed legislation, and to de-
velop a strategic plan for meeting these responsibilities.

CONCLUSIONS

The major network carriers dominate traffic at most of their large hubs and there
is extensive evidence that fares in markets where competition is absent are consist-
ently above competitive levels. We believe that the oversight scheme contemplated
when the industry was deregulated—with antitrust enforcement by the DOJ and
oversight of unfair trade practices by DOT—has not been entirely successful in pre-
serving and assuring the functioning of competition. In particular, while the current
legislative scheme grants explicit authority for DOT to regulate unfair competitive
practices, the legislation does leave substantial discretion with DOT on the scope
of their action, if any. Thus, with the range of competitive challenges confronting
the industry and directly affecting consumers, especially in the face of unprece-
dented industry consolidation, we believe there is merit in the overall intent of the
bill to direct DOT to actively monitor the state of competition in the industry, and
to institute remedial actions as appropriate—both through recommendations to DOJ
as well as actions on their own—and all with open reporting to the Congress and
the public.

This concludes my statement. I would be pleased to answer any questions you or
other Members of the Committee might have.
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Large Hub Alrports and Airlines That Carried the Largest Percentage of Passengers Carried (Market Share),
4th Quarter 1999 Through 8rd Quatter 2000

Market | Second largest Market Total
Hub Largest airline share | airline share | passengers’
Atlarga Delta 74.8 | Alr Tran 188 37,608,032
Chicago O'Hare United 49.7 | American 33.1 34,418,016
Los Angeles Intl United 28.9 | American 16.0 30,486,893
Dallas/Ft. Worth American 80.7 | Delta- 8.8 28,074,665
San Francisco United 51.4 | American 10.5 19,262,808
Denver United 60.5 | Frontier 8.0 18,148,611
Detroit Northwest 77.0 | Southwest 3.4 16,810,176
Newark - Continental 53.3 | Delta 9.0 16,794,443
Miami Amerxican 53.5 | Delta 10.2 15,561,634
1 Phoenix America West 41.1 | Sputhwest 30.8 16,316,300
Las Vegos Southwest 32.8 | America West 17.2 18,630,979
Minneapolis Northwest 70.5 | Sun Country 4.5 15,422,404
New York Kennedy American 24.3 | Delta 20.3 15,244,975
Houston Bush Intercon. Continental 83.0 | American 3.8 14,996,958
St. Louls Trans World 717 | Southwest 149 14,831,698
Orlando Delta 28.4 | US Airways S 143 18,780,587
Seattle Alaska 30.8 | United 14,56 13,377,182
Boston Delta 24.4 | US Alrways 20.4 13,080,336
New York LaGuardia Delta 26.4 | US Airways 18.8 11,769,143
Philadelphia US Airways 63.4 | Delta 7.8 11,711,796
Cincinnati Delta 94.3 | Northwest 2.9 10,801,642
Charlotte US Arways 80.0 | American 1.6 10,754,284
Honolulu Hawaiian 32,9 | Aloha 20.5 10,611,794
Pittaburgh US Alrways 85.8 | Delta 3.5 9,480,757
Salt Lake City Delta 717 | Southwest 184 9,472,430
Washington Dulles United 54.4 | US Airways 14,4 8,824,447 |
Baltimore Southwest 38.3 | US Airways 26.4 8,316,697
San Diego Sauthwest 36.3 | United 15.3 7,650,485
Tampa Delta 21.4 | Southwest 19.7 7,348,044
Reagan National US Airways 32.4 | Delta 197 7,277,506
Fort Lauderdale Delta 27,1 | US Airways 15.6 6,868,842
Total 471,683,640

! Data for total passengers represent passenger enplanerents {i.e,, passengers boarding an aireraft). Thus,
for example, a passenger that must make a single connection between his or her origin and destination
counts as two enplaned passengers because he or she boarded two separate flights.

Source: GAQ's analysis of data from the Federal Aviation Administration and BACK Aviation Soluttons.
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ENDNOTES

1. Technically, American has proposed to acquire the assets of TWA, which de-
clared bankruptcy. For presentation purposes in this statement, however, we will
refer to the transaction as a merger.

2. Airline Competition: Issues Raised by Consolidation Proposals (GAO-01-370T,
Feb. 1, 2001).

3. Aviation Competition: Issues Related to the Proposed United Airlines—US Air-
ways Merger (GAO-01-212, Dec. 15, 2000). See the list of related GAO products at-
tached to this statement.

4. To prepare the GAO products containing this information, we analyzed the
most recent data available from DOT on the top 5,000 city-pair markets, which cov-
ered calendar year 1999. We recognize that competition or service in particular mar-
kets is likely to change over time with the entry or exit of different carriers. Car-
riers may add or reduce service in markets. These data illustrate the approximate
orders of magnitude of the various transactions. We did not subtract passengers or
markets that may be affected by DC Air markets or the proposed agreement be-
tween United and American to share the current US Airways shuttle from the data
for new United.

5. 49 USC 41712 (section 411 of the now-repealed Federal Aviation Act).

6. Consistent with definitions that others (i.e., the Transportation Research
Board) have applied in the past, we define an airport as “dominated” if a single air-
line carries more than half of the total passenger boardings or enplanements. Simi-
larly, an airline would be defined as a “dominant airline” if it carried more than
half of total passenger enplanements. “Passenger enplanements” represent the total
number of passengers boarding an aircraft. Thus, for example, a passenger that
must make a single connection between his or her origin and destination counts as
two enplaned passengers because he or she boarded two separate flights. Data for
the total number of passenger enplanements in these airports is for calendar year
1999, the latest data available from the Federal Aviation Administration.

7. “Large hub” airports are those defined in the US Code as having at least 1 per-
cent of total annual passenger enplanements. Those hubs are not necessarily the
same airports as those which airlines may identify as hubs within their networks
(“airline hubs”). Of the 31 large hub airports, airlines label 21 as airline hubs. Each
of the 16 large hubs that we identified above are dominated by the airline that runs
its network hubs at those locations.

We calculated each airline’s share of passenger traffic at each of the large hub
airports using data from BACK Aviation Solutions. These data covered four quarters
from the 4th quarter of 1999 through the 3rd quarter of 2000—the most recent data
available at the time of our work. We confirmed each airline’s dominance at these
airports by examining current data on airline schedules from the Kiehl-Hendrickson
Group. Those data reveal the total number of seats available for purchase by pas-
sengers on each airline, including their smaller code-sharing regional affiliates.

8. As in our previous work and consistent with definitions applied by DOT and
others, we define a competitor as an airline that carries at least 10 percent of total
passenger traffic.

9. Other airlines that DOT defines as being low-fare carriers include American
Trans Air, Frontier, National, Spirit, Sun Country, Tower, and Vanguard.

10. New American’s market share of Reagan National’s capacity includes an esti-
mate of the seating capacity that DC Air would hold (because of American’s pro-
posed equity partnership and planned marketing agreement with DC Air) along
with half of the capacity of US Airways’ Washington-New York-Boston shuttle oper-
ations, which it would obtain under an agreement with United. New United’s mar-
ket share of Reagan National’s capacity includes its existing capacity with that of
US Airways, adjusting for US Airways’ divestiture of assets to DC Air and the
agreement to split US Airways’ shuttle operations with American.

11. Several studies, including our own, have found that airfares in dominated city-
pair hub markets are higher than those in markets with competition, when control-
ling for factors such as distance and traffic density. See for example Airline Com-
petition: Higher Fares and Less Competition Continue at Concentrated Airports
(GAO/RCED-93-171, July 1993). That report defined concentrated airports as one
where an airline handled at least 60 percent of the enplaning passengers or two air-
lines handled at least 85 percent of the enplaning passengers. We concluded that
these fares at these airports were generally higher than at airports with more com-
petition. See also Severin Borenstein, The Evolution of U.S. Airline Competition,
Journal of Economic Perspectives, Vol. 6, No. 2, Spring 1992). Borenstein concluded
that hub-and-spoke networks are not just a source of increased production efficiency,
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but that they are also associated with airport concentration and dominance of a hub
airport by one or occasionally two airlines.

12. Special Report 255 Entry and Competition in the U.S. Airline Industry: Issues
and Opportunities, Transportation Research Board, July 1999.

13. Domestic Aviation Competition Series: Dominated Hub Fares (US Department
of Transportation, Office of the Assistant Secretary for Aviation and International
Affairs, January 2001).

14. Airline Deregulation: Changes in Airfares, Service Quality, and Barriers to
Entry, GAO/RCED-99-92, March 4, 1999.

15. Under frequent flier programs, passengers qualify for awards by flying a cer-
tain number of miles with the sponsoring airline. A travel agent commission over-
ride is a special bonus commission paid by airlines to travel agents or agencies as
a reward for booking a targeted proportion of passengers on their airline. Corporate
incentive agreements represent offers by airlines to corporate clients for fares that
are discounted from the prices that are otherwise applicable. They may be stated
as percentage discounts from specified published fares.

16. DOT reported in January that its review of the TRB report on the proposed
guidelines, along with additional analyses, confirmed that airlines engage at times
in unfair competitive practices designed to eliminate or reduce competition and that
it should take action to prevent such practices.

17. P.L. 106-181

18. Passenger facility charges, authorized originally in the Aviation Safety and
Capacity Expansion Act of 1990, are fees levied by local airports (with the approval
of the FAA) on enplaned passengers. The charges may broadly be used to (1) pre-
serve or enhance airport safety, security, or capacity; (2) reduce noise; or (3) enhance
airline competition.

19. For example, care would be needed in crafting the final language for the DOT
role in reviewing mergers to assure consistency with DOJ’s authority under the
antitrust laws.

20. For example, the FAA/Office of the Secretary of Transportation Task Force
Study on “Airport Business Practices and Their Impact on Airline Competition” (Oc-
tober 1999) already outlined a number of specific measures that were needed to en-
sure competitive access at major airports, including best practices that they identi-
fied for replication by various airports. In addition, the recently required airport
competition plans have recently been received in DOT. The Committee may want
to consider calling for an update on the 1999 report and the status of specific actions
DOT has taken and are underway to assure airports are meeting their obligations
to ensure competitive access to airports.

The CHAIRMAN. Thank you. I take your recommendations very
seriously, obviously, and I think it’s—this hearing was planned be-
fore this week, when three startup airlines have declared bank-
ruptey in the last few days, I think, lending some urgency to this
issue.

Mr. Hauenstein.

STATEMENT OF GLEN W. HAUENSTEIN, SENIOR VICE
PRESIDENT FOR SCHEDULING, CONTINENTAL AIRLINES

Mr. HAUENSTEIN. Good morning, Mr. Chairman and members of
the Committee. I'm Glen Hauenstein, Senior Vice President of
Scheduling for Continental Airlines. It’s an honor to be here rep-
resenting my 54,300

The CHAIRMAN. You need to pull the microphone a little bit clos-
er, please.

Mr. HAUENSTEIN. It is an honor to be here representing my
54,300 colleagues at Continental. All of us at Continental commend
this Committee for moving so swiftly on merger legislation.

Let me start my testimony today with a clear statement about
Continental’s position on these proposed mega-mergers. They are
bad, and we oppose them.

As you know from the hearings you've held in this room and
from the testimony from the GAO and others, the impact of these
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proposed mega-mergers will be felt from one end of the country to
the other, hurting consumers, communities, and employees. Should
the Department of Justice approve these proposed mergers, further
consolidation won’t be just predictable, it will be necessary to pre-
serve competition.

We believe the swift introduction of the McCain-Hollings-Dorgan-
Grassley bill, and the timely scheduling of this hearing, reflect the
fact that Members of the Commerce Committee and others in Con-
gress recognize the dire consequences of the proposed mergers.

However, before I address the substance of S.415, the Aviation
Competition Restoration Act, I do want to expand on my statement
that the proposed mega-mergers are bad.

We believe, and our analysis shows, that the proposed mega-
mergers of United/US Airways and US Airways/American, if imple-
mented, will create a coordinated duopoly that will control the U.S.
domestic market and marginalize smaller carriers, like Conti-
nental. For example, if the deal is approved, almost 80 percent of
all slots at the four federally constrained slot-regulated airports
will be controlled by the duopoly of American and United.

At Washington Reagan and New York La Guardia, where slot
controls are likely to remain indefinitely, the two mega airlines will
control over 65 percent of all slots. By comparison, Continental cur-
rently operates with less then 5 percent of the slots at Washington
Reagan and New York La Guardia.

On a broader scale today, each major airline has strengths in
specific regions of the country. However, none is overly dominant,
and a competitive equilibrium exists. With their proposed mega-
mergers, United and American have proposed to divide and con-
quer the entire U.S. market.

Their MOU makes clear they intend to coordinate their busi-
nesses. The immediate result will be two giant carriers that jointly
control nearly 50 percent of the U.S. airline market. They will each
be 50 percent larger in terms of capacity, traffic, and revenues,
than the next-largest non-merged carrier, Delta, and three times as
large as Continental.

But that’s not all. As my chairman has stated publicly on several
occasions, the poor customer service which is characteristic of the
current operations of those carriers seeking to merge will look glo-
rious compared to the inevitable service disruptions and even worse
customer service that will prevail in a post-merger environment.

Nearly half of U.S. air-travel consumers will suffer while the new
duopoly attempts to integrate the disparate operations and dis-
gruntled employees of the separate airlines—no small task, espe-
cially for airlines currently unable to manage their own operations.

We continue to believe that Continental may benefit from this
consumer dissatisfaction in the short run, as we will offer a wel-
come alternative to the surly and unreliable service offered by the
mega-carriers. However, the truth is, over the long-term, we simply
will not be big enough fast enough.

Our analysis indicates it would take nearly 20 years of rapid
growth to offer a truly competitive alternative to the giant Amer-
ican and United. We won’t be in enough markets with enough
planes and enough slots with enough gates and facilities to put a
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dent in the market share of the mega-carriers. We simply won’t be
able to offer effective competition.

The topic of gates and facilities brings me to the substance of the
bill. On behalf of my colleagues at Continental, I want to commend
Senators McCain, Hollings, Dorgan, and Grassley for introducing
this legislation. Continental supports the thrust of this legislation
as to mergers and acquisitions because it combines the aviation ex-
pertise of the DOT with the antitrust expertise of the DOJ.

We are concerned that the legislation, as drafted, could result in
the DOJ and the DOT coming to separate conclusions with regard
to the same transaction, but we do agree the DOT ought to have
an expanded role in the analysis of the proposed mergers and their
impact on competition. The DOT has the information, knowledge,
and experience needed and can and should be a significant contrib-
utor to the Hart-Scott-Rodino process.

The legislation requires that DOT do an analysis of the impact
on competition, concentration, and monopoly powers. That analysis,
as well as a detailed and specific list of recommendations as to
which gates and facilities at all airports, not just hub airports,
ought to be divested in order to preserve competition should be pro-
vided to the DOJ for their use in conducting the Hart-Scott-Rodino
review. And, as the legislation points out, DOT itself has the au-
thority and the responsibility to manage assets under DOT’s con-
trol to protect competition.

This legislation is on the right track in setting up a standard, or
a level of concentration, after which DOT will review the impact of
constrained airports. While DOT should be directed to make spe-
cific recommendations to DOJ on divestitures of gates and slots at
other airports, DOT should also be required to act decisively to pro-
tect competition in those areas uniquely managed by the Depart-
ment of Transportation, such as slots, international route rights,
and government-granted anti-trust immunity of international alli-
ances.

We would suggest strengthening DOT action in this arena by set-
ting a slot concentration level that simply cannot be exceeded as
a result of mega-merger, as well as a process to redistribute gov-
ernment slots and gates and facilities necessary to operate those
slots.

We would also suggest that, in addition to international route
divestures, DOT be directed to determine whether the change in
domestic dominance requires that DOT revoke the anti-trust im-
munity it has previously given to the applicants to fix prices and
coordinate schedules internationally.

This merger bill is clearly headed in the right direction, and we
look forward to working with the Committee on it.

In closing, I would like to emphasize three points. First, I want
to repeat our primary message: these proposed mega-mergers are
bad and should not be approved. Should these proposals be ap-
proved, however, United and American will each have such vast
scale and scope that other U.S. airlines will be unable to offer effec-
tive competition to them. Other airlines, like Continental, will be
forced to combine, be carved up, or be put out of business by the
onslaught brought on by the United and American duopoly.
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Second, the McCain-Hollings merger provisions represent a good
start at attacking the heart of the problem that will result from the
proposed airline consolidation by strengthening DOT’s role and tak-
ing clear aim at assets critical to competition.

My last and final point is a simple one—time is of the essence.
This is not the time to be lulled into a sense of complacency. Even
though the April 2nd date has been delayed and several unions
have made public their opposition to the proposed mergers, the
time to act on legislation that impacts these mergers is now. The
merger provisions of this bill require immediate attention and I
hope, in this case, that the Committee will maintain the pace it has
already begun.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Hauenstein follows:]

PREPARED STATEMENT OF GLEN W. HAUENSTEIN, SENIOR VICE PRESIDENT FOR
SCHEDULING, CONTINENTAL AIRLINES

Good morning, Mr. Chairman and Members of the Committee. I am Glen
Hauenstein, Senior Vice President of Scheduling for Continental Airlines. It is a
pleasure to be here representing the 54,300 employees of Continental.

Thank you for your invitation to discuss the important topic of aviation industry
consolidation, and, specifically, the proposed mergers between United Airlines,
American Airlines, and US Airways, and the legislation which the esteemed Chair-
man and Ranking Member of this Committee, along with Senators Dorgan and
Grassley, have proposed, the Aviation Competition Restoration Act. As the fifth
largest airline in the United States, Continental has a unique perspective on the
proposed mergers, the proposed legislation, and the effect these will have on the
U.S. aviation system and on the passengers that utilize air travel every day.

My goal today is to explain to the Committee why we at Continental believe that
the proposed airline mergers should not be approved. These proposed mega-mergers
would harm competition and consumers. Moreover, federal approval of these merg-
ers today would be directly at odds with positions taken by the government just a
few months ago when the Department of Justice successfully opposed a much small-
er airline acquisition: Northwest’s purchase of 51 percent of Continental’s voting
stock. While I know that it is ultimately the Department of Justice’s decision as to
the future of the proposed United and American mergers, it is important that every-
one be fully briefed and that everyone understand the inevitable outcome if these
mergers are permitted to occur. These mega-mergers will be bad for competition and
will harm consumers, communities, and employees. For this reason, Continental ap-
plauds the actions by this Committee to seek ways to stop the mergers or, at the
very least, lessen the detrimental impact on competition.

Continental itself is an airline that emerged from a series of mergers in a very
different era and a very different industry structure. Texas International, New York
Air, PEOPLExpress and Frontier all merged into what is now Continental Airlines.
As a result, Continental went through years of delivering poor service to customers,
treating employees poorly and managing its finances poorly (including two bank-
ruptcies). However, in 1995 Continental implemented a sensible plan and motivated
its employees to turn things around, and over the past six years things have been
very different at Continental. Continental is now recognized as the best major air-
line in the industry. In fact, over the past five years Continental has won more JD
Power and Associates/Frequent Flyer Magazine awards for customer service (this
past year taking top honors for both long and short haul flights) than any other air-
line in history. Just two months ago, Continental was named 2001 Airline of the
Year by Air Transport World, the second time Continental’s worldwide peers have
recognized it in five years. Finally, I am especially proud of the fact that Conti-
nental has been ranked in the top half of the past three Fortune magazine lists of
the 100 Best Places to Work in America, this year ranking in the top twenty. No
other major airline, except Southwest, is even on the list. It is from this perspective
that I want to give you my thoughts on what is currently facing the U.S. airline
industry and on the legislation that has been proposed.
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I. THE AIRLINE INDUSTRY CURRENTLY IS CHARACTERIZED BY A STATE
OF COMPETITIVE EQUILIBRIUM

Allow me to describe the current environment within the U.S. airline industry.
There is currently a competitive equilibrium among the major airlines in the United
States. Major reviews of the airline industry since deregulation have concluded that
the major network carriers provide effective competition. Air travel has skyrocketed
since deregulation, airfares (adjusted for inflation) have declined and the current
system of carriers has been able to offer a wide variety of competitive services. The
levels of concentration in the airline industry since deregulation have remained rel-
atively low for a network business. Even after the airline mergers of the 1980’s, con-
centration in the airline industry has stayed below critical levels. While each major
airline has strengths in specific regions of the country, none is truly strong in every
U.S. region. Thus, national competition has been balanced and effective.

The major carriers can be split into three distinct groups: very large national car-
riers (the “Big Three”), medium national carriers, and small national carriers.
United, American, and Delta make up the very large national carrier group. Each
of these three airlines has over 16 percent of domestic system capacity and traffic.
They are the largest three airlines in the world. They already have the largest fre-
quent flyer programs and distribution channels, and they control more airport real
estate than any other carrier. While the Big Three are considerably larger than the
next group of carriers, they provide equilibrium for each other. Moreover, the me-
dium national carriers can remain competitive because their scope and scale dis-
advantage is not so large that it cannot be at least partially overcome by offering
superior service or lower prices compared to the Big Three.

The medium national carrier group consists of Northwest, Continental, South-
west, and US Airways. Each of these carriers maintains between 7 percent and 9
percent of domestic capacity and traffic. These four airlines, while not as large as
the Big Three, offer strong competition on a national basis and have found a niche
in which they are able to compete. For example, US Airways holds many slots at
the four federally slot-controlled airports and has a strong position in the important
Northeast region of the country. Southwest competes based on price. Northwest has
a strong North Central and Asia market position. Continental competes based on
its internationally recognized superior customer service. Each medium sized carrier
has found a way to be successful, even though they are about half the size of their
larger counterparts.

The final group, small national carriers, consists of TWA, America West, and
Alaska. These carriers are each between 2.5 percent and 6 percent of domestic ca-
pacity and traffic. While these carriers have found it more difficult to compete
against the seven larger airlines, all but TWA have been successful in their regional
focus. TWA has historically shown strength at its Midwest hub, while both America
West and Alaska have shown similar strengths in the West.

Finally, there are currently a number of successful new entrant/low cost/niche car-
riers that help in maintaining balance and competition in the airline industry. Air-
lines such as Midway, Midwest Express, Air Tran, and JetBlue all compete vigor-
ously with larger carriers in a limited number of individual markets.

II. THE PROPOSED MERGERS WILL HARM COMPETITION

Against this backdrop of a competitive environment that is at equilibrium is the
proposal of United and American to split up US Airways. This will create an unbal-
anced competitive environment in which the two resulting mega-carriers are signifi-
cantly larger than their next largest competitors. Clearly United and American’s
plan is to reach detente, build a cartel, and carve up and dominate the U.S. air trav-
el market. Look closely at the proposals; they include sharing the Northeast shuttle
and sharing the Northeast region between the cartel members. Ultimately, the same
way United and American have split Chicago O’Hare and London (Heathrow), they
will split the rest of the U.S. (and maybe even split global aviation). The two mega-
airlines have even incorporated a provision in their agreement that restricts Ameri-
can’s ability to merge with other carriers and puts limits on American’s growth.
Should American grow faster than United wants it to, United would have the right
to terminate the Northeast shuttle agreement the two airlines have proposed.
United would also have the right to repurchase certain US Airways assets being di-
vested to American and a right of first refusal for any assets American divests as
part of a subsequent transaction. This provision is clearly a horizontal restraint be-
tween major competitors. It allows United to restrict American’s future growth by
acquisition, requires cooperation between United and American on future acquisi-
tions, and has the effect of stabilizing the relative shares of the two largest airlines.
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After consolidation, United and American will each be of such vast scale and
scope that other U.S. airlines will be unable to offer effective competition against
them. The airline industry will change for the worse, adversely affecting competi-
tion, consumers, communities and employees. Other airlines will be forced to com-
bine, be carved up, or be put out of business by the onslaught brought on by the
United and American cartel.

After the current wave of proposed consolidation, United and American will con-
trol nearly 50 percent of the U.S. airline industry and have twice as many hubs as
Delta, Northwest, or Continental. The new United will serve one hundred more do-
mestic destinations than its nearest competitor. Additionally, American and United
will each become more than 50 percent larger in terms of capacity, traffic, and rev-
enue than the next largest non-merged carrier (Delta), and they will be almost three
times as large as Continental. After the mergers, United and American will also be
the #1 and #2 airlines in the largest regions with the most revenue and business
traffic, the Northeast and West regions. Via the mergers, United and American will
have created the only two truly national networks. While other airlines may con-
tinue to maintain some regional presence, their ability to compete nationwide will
be lost. Consummation of these mergers will allow United and American to ensure
that they have eliminated competition on the national (and even on the global)
stage. In conjunction with their national presence, the two mega-carriers will have
frequent flyer loyalty programs two or three times as large as their nearest competi-
tors and distribution and marketing systems that no other airline will be able to
match. The combined effect of this will be to produce a quantum shift in the dis-
tribution system that squeezes out other carriers in a manner that has never oc-
curred before.

Finally, the two airlines will operate almost 80 percent of all slots at the four fed-
erally slot-controlled airports (Washington Reagan, New York LaGuardia, New York
JFK, and Chicago O’Hare). At Washington Reagan, where slot restrictions are ex-
pected to remain in place in perpetuity, and at New York LaGuardia, where the
FAA has already stopped expansion and slot restrictions are likely to be reinstated,
the two airlines will control over 65 percent of all slots. By way of comparison, Con-
tinental operates only 3 percent of all slots at the four airports, with less than 5
percent of the slots at Washington Reagan and New York LaGuardia.

In order to compete with the two mega-carriers, other airlines will need to grow
to at least a scale that is near that of the market leaders. Independent growth to
the scale of United or American will be nearly impossible. An airline like Conti-
nental, with just over 8 percent of the current domestic capacity, would need nearly
twenty years to grow to the size of United and American even if Continental could
grow at a very aggressive average annual rate of 10 percent (2-3 times expected
GDP growth) and if the two mega-carriers grew at expected GDP levels of about 4
percent. By comparison, over the past six years Continental has only been able to
grow at an average annual rate of just under 5 percent. Hyper-growth of 10 percent
annually for Continental is not realistic over the long term.

Slot restrictions at Washington Reagan, New York LaGuardia, New York JFK,
and Chicago O’Hare limit growth in major eastern markets. Not only is access to
these airports limited, but United and American will hold the keys with their com-
bined 80 percent share of the slots. Additionally, the limitations on the supply of
capital, mechanics, pilots, and aircraft, and limitations on the capacity of the air
traffic control system, will also impede the ability of airlines to grow at such a
hyper-rate for extended periods. More importantly, however, Continental is con-
cerned that faster than historical growth will limit its ability to do what it does best,
providing passengers with quality customer service. With hyper-growth, an airline
runs a serious risk of spoiling its product, something Continental will not do.

The destruction of the competitive equilibrium that is the obvious and direct re-
sult of these proposed mergers means that independent growth to compete with
United and American is virtually impossible. Airlines will be left with no choice but
to merge in order to compete effectively with the two mega-carriers. Additional air-
line mergers will be required to restore a competitive playing field to an airline in-
dustry that would otherwise be split by the United and American cartel.

III. THE PROPOSED MERGERS WILL HARM CONSUMERS, COMMUNITIES, AND EMPLOYEES

The proposed mergers are clearly bad for consumers. The labor and service dis-
ruptions coupled with reduced customer service brought on by the integration of the
four merging airline systems will, in the short run, benefit Continental as we attract
passengers looking to escape the uncertainty and problems they will experience with
the mega-carriers. The service disruptions and customer service complaints of the
past few years are nothing compared to what is coming if the proposed mergers are
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approved. Think back over the past few years. American has been through pilot and
flight attendant slowdowns. United also has been through work slowdowns which
created some of the worst operational and customer service problems this industry
has ever known, and labor unrest is the story of 2001, aside from the news gen-
erated by the proposed mega-mergers. United ranked last in Department of Trans-
portation on-time performance statistics seven times this past year, with an average
quarterly on-time performance (in the second and third quarters) of barely 50 per-
cent. Continental, by way of comparison, ranked in the top three each quarter of
the year. Continental’s on-time performance last summer was better than previous
years, and in December we beat our closest competitor by almost seven percentage
points in on-time performance. Continental was also the #1 airline in on-time per-
formance for the entire year 2000, out of all major network carriers. And Conti-
nental is off to a great start in 2001 as well, finishing #2 in January and #1 in Feb-
ruary. With regard to baggage performance, United again had poor performance,
finishing each quarter in ninth or tenth place, with statistics at least 25 percent
worse than the industry average. And regarding customer complaints, United’s
record has been so bad that by the third quarter of last year, United’s number of
complaints per 100,000 enplanements was more than double the industry average.
Now think about the same service disruptions and problems aggravated by the in-
credibly difficult task of integrating four systems, four aircraft fleets, and most im-
portantly four distinct groups of fragmented and hostile workforces into two airlines.
While Continental stands to gain in the short run because we offer an attractive
alternative to surly and unreliable service, we will simply not be big enough to offer
a truly competitive alternative in the long run. The vast majority of passengers will
have no choice but to be forced to suffer whatever service, or perhaps more accu-
rately, lack of service, United or American may offer.

The proposed mergers are also bad for communities. According to the General Ac-
counting Office, in its report “Aviation Competition, Issues Related to the Proposed
United Airlines-US Airways Merger”, released December 2000, 290 markets will
have reduced competition or have competition eliminated completely because of only
this one merger. The report goes on to state that “About 16 million passengers trav-
eled in those 290 markets in 1999 . . .” In a hearing before this very Committee,
the GAO reported that “the United and American proposals would each reduce com-
petition in approximately 300 markets, with each affecting over 10 million pas-
sengers.” As a point of comparison, the Northwest/Continental transaction opposed
by the Department of Justice entailed reduced competition in only 63 markets af-
fecting 2 million passengers.

Communities not only will be affected by a loss of competition and deteriorating
service, but also could face service cutbacks and route elimination as United and
American rationalize their systems. By merging all of the routes each carrier serves
from their pre- and post-merger hubs, it is highly likely routes will be eliminated
to reduce overlap. While United has given a “commitment” that it will not eliminate
routes, this “commitment” is for only two years, does not hold for American, and
does not extend to reductions of service on routes short of route elimination.

It is clear that the proposed merger will be bad for consumers and bad for commu-
nities. The mergers will also be bad for employees. Unlike Continental, which prides
itself on its excellent management-labor relationships and on the fact that it is a
great place to work, history has shown that both United and American have dif-
ferent views on how they treat employees. The ramifications of poor labor relations
that we have felt over the past few years will be amplified and continue for years
to come. Significant labor integration issues have accompanied virtually every major
airline merger in the history of our industry, and these proposed mergers would not
be exceptions to this rule. As you know, our industry is currently facing significant
labor unrest, including problems at the four largest domestic airlines (United, Amer-
ican, Delta, and Northwest). The risk of compounding this turmoil with the labor
integration issues of a consolidating industry is massive, and the problems faced by
passengers every day are sure to be greatly compounded.

IV. US AIRWAYS HAS OTHER OPTIONS

While it is clear that US Airways will lose a significant amount of money this
quarter, and possibly this year, it is simply unclear that any merger is necessary,
as US Airways has one of the richest pools of valuable assets in the industry. Their
cache of lucrative slots and their Northeast strength cannot be matched. If Conti-
nental was able to turn itself around (with its more limited assets yet intensely fo-
cused management team) and become the financial and commercial success it is
today, there is no reason that US Airways, with the right incentives and appropriate
management, utilizing US Airways’ crown jewels of assets, cannot do the same. But
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if US Airways is determined to sell itself, allowing the airline to be split by United
and American is not the only option. Continental made an offer for US Airways’
Washington Reagan position that was for a much higher price than the current DC
Air/American deal. Continental’s offer was turned down, not based on the economics,
but based on the fact that it would put a crimp in the cartel’s plan. Continental
is also very interested in the significant slot and facility holdings of US Airways in
New York. These assets were never even offered to anyone except American. Other
carriers have also expressed interest in significant portions of US Airways assets,
although it is unclear why the carrier feels that it has no choice but to sell itself.

Reports indicate that US Airways may be a failing concern, or soon will be, much
in the same way that TWA is being seen as a failing concern. While it is clear that
TWA has many problems and probably could not survive on its own, it is equally
clear that this is not the case for US Airways. First, US Airways is growing. Its
revenue base, year over year (2000 versus 1999) has grown by nearly 8 percent, as
has the number of aircraft the airline has in its fleet. System capacity for US Air-
ways (as defined by the available seat miles it offers) has grown by nearly 12 per-
cent. While earnings for the airline have declined (as they have for most U.S. air-
lines), high fuel prices have been the key driver of reduced profits. US Airways’ cash
balance has grown to over $1.2 billion, more money than Continental currently has
on hand, and clearly a sustainable amount. Finally, US Airways has spent nearly
$2 billion over the past three years on a stock buyback program. Companies that
are having serious financial problems and that are concerned about their long-term
future do not spend their cash buying back their own stock. All of this points to
the reality that the “financial concerns” about US Airways are myth, and certainly
not reality.

V. THE PROPOSED MERGERS SHOULD BE DISAPPROVED

So what is the answer to the proposed mergers that will create two mega-carriers
that have the ability to dominate the market, reduce or eliminate competition and
are bad for all constituencies? JUST SAY NO!

The conspiracy by United and American to reach detente, create a duopoly, and
control the U.S. domestic market (thereby tightening their stranglehold on foreign
markets as well), if implemented, will be so devastating that it should be dis-
approved outright. The government should stop trying to find fixes to mergers that
should not be approved in the first place. And the government needs to clearly un-
derstand that it cannot fix, after the fact, the problems these mergers will create.

It is important to note that the Department of Justice prevailed in its antitrust
challenge of Northwest’s proposed acquisition of 14 percent of Continental’s stock
(representing a little more than 50 percent of Continental’s voting rights). This case
was brought to trial notwithstanding the fact that Northwest signed a governance
agreement limiting its control of Continental for at least six years. The government
brought the case because it believed that Northwest’s partial ownership would less-
en competition primarily on routes between the six Northwest and Continental
mainland U.S. hubs. Today we are faced with the prospect of a combined United/
US Airways (10 hubs) and American/US Airways (7 hubs). Consolidation of these
carriers would give the combined firms more than 90 percent of the non-stop traffic
on the routes between their respective hubs. Moreover, unlike the Continental/
Northwest transaction in which Continental and Northwest would have continued
to compete, United and American will actually have eliminated their primary com-
petition between those important hubs and have agreed not to compete with one an-
l(ithe;" on some of the most important routes in the world (the Northeast shuttle mar-

ets).

While the facts should compel the government to reject the proposed acquisitions,
I am not confident that the right thing will be done to protect airline consumers
and competition from the United and American duopoly. Because of my skepticism,
I must impress upon you that if, against all of the best wisdom, United and Amer-
ican are allowed to move forward with their plans, further airline consolidation is
inevitable and will be required to assure effective competition. The U.S. aviation in-
dustry will require at least three large national network carriers to recreate the
equilibrium that we currently have and that will be lost if United and American
are allowed to complete their proposed transactions. Only through the smaller air-
lines’ ability to grow and their ability to further consolidate will competition be pos-
sible. Consolidation will be required because, absent legislation to make sure that
the assets necessary to compete are available, there will be no other choices.

Congress, the Department of Transportation, and the Department of Justice must
together ensure that appropriate slots, gates, and other facilities at slot and capacity
constrained airports are made available to smaller network competitors. The legisla-



35

tion offered by Senators McCain, Hollings, Dorgan, and Grassley, the “Aviation
Competition Restoration Act”, brings together many of the elements necessary to
prevent mega-mergers from wiping out the competition.

Continental supports the thrust of this legislation as to mergers and acquisitions
because it combines the aviation expertise of the Department of Transportation with
the antitrust expertise of the Department of Justice. Continental agrees that the
Department of Transportation must play a more active role in the analysis of the
proposed mergers and their impact on competition and consumers. We are encour-
aged that Secretary Mineta has made a commitment to begin this process. The De-
partment of Transportation has the information, knowledge, and experience needed
and can be a worthwhile contributor to the Hart-Scott-Rodino process by providing
an analysis of the impact of the proposed mergers on competition, and whether or
not the mergers would result in unreasonable industry concentration, excessive mar-
ket domination, or monopoly powers. The Department of Transportation can and
should provide specific recommendations for needed asset divestitures at all airports
impacted by mergers. Additionally, the Department of Transportation must act ag-
gressively in areas under its unique jurisdiction - particularly in those areas man-
aged by the Department of Transportation, such as the federally created high den-
sity rule slots, international route rights, and antitrust immunity for international
alliances. Where the Department of Transportation finds that, in the context of
mergers, these Department of Transportation managed assets can and will be used
to reduce competition, it must act to protect and defend consumers. Many of these
important elements are contained in the proposed legislation.

Continental suggests, however, that the legislation could be strengthened by the
addition of specific requirements for the redistribution of federally limited slots and
the gates and facilities necessary to operate these slots, when a mega-merger causes
the concentration of slots to become so high that it simply will not be possible to
adequately compete. We are also concerned that, as drafted, the merger and acquisi-
tion section of the proposed legislation would not only require two separate reviews
by two different government departments, but that those two departments could
come to different and opposite conclusions. Much as we would like to see the pro-
posed mega-mergers disapproved, we believe that each of the two departments
should retain primary jurisdiction and its unique areas of expertise. The Depart-
ment of Justice should continue to be the final arbiter of the antitrust issues, but
its should do so taking into account the analysis required under this legislation by
the Department of Transportation. The Department of Transportation should be di-
rected to provide specific recommendations for asset divestitures necessary to pro-
tect competition. This means that the Department of Transportation should be di-
rected to review all airports (not just hub airports) that are impacted by the mergers
to determine whether or not facilities are reasonably available. And in this instance,
let me say that special attention must be given to airports such as New York
LaGuardia, Washington Reagan, Chicago O’Hare, Boston Logan, Los Angeles Inter-
national, and San Francisco International, just to name a few! This specific analysis
and recommendation should be provided to the Department of Justice for use in
their deliberations under Hart-Scott-Rodino.

As to the Department of Transportation, it should have primacy and be required
to act in areas under its control and expertise. Therefore, the legislation could be
strengthened by setting out the concentration level that would trigger specific and
required actions by the Department of Transportation in the areas of slots, inter-
national routes, and antitrust immunity for international alliances.

There is no doubt that where there are mergers which result in particularly high
levels of system capacity concentration, such as the proposed United and American
mega-mergers, there will have to be divestiture of assets at high density airports,
most importantly Washington Reagan and New York LaGuardia, airports where
federal slot controls are not likely to ever be removed. Slots at these airports should
be reallocated to ensure that other carriers, like Continental, have a reasonable
chance to compete. In addition, gates, ticket counters, and other required facilities
should accompany the reallocation of slots so as to make sure it is possible for the
receiving airline to use the slots.

As United and American strengthen their domestic positions, the ability of other
U.S. carriers to compete internationally will be reduced. For example, United and
American are already the only two airlines with the right under the U.S.-U.K. bilat-
eral to fly into London Heathrow airport, the most important business airport in
Europe. United and American’s growing control of the domestic market will make
this already huge disadvantage to Continental and other U.S. airlines even greater.
The U.S. should renew its efforts to negotiate more access to London Heathrow for
competitors of the mega-carriers or to negotiate to substitute other carriers at Lon-
don Heathrow for the two mega-carriers. Additionally, United and American have
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a large array of foreign partners with which they have alliances, making their con-
trol of world air transport even greater. The ability of small network carriers to offer
foreign partners enough scale and scope in the U.S. is limited, and it is clear that
given a choice of partnering with a member of the duopoly or partnering with a
smaller carrier, foreign airlines will choose the duopoly. As antitrust immunity only
exacerbates this problem, I call for a serious re-evaluation and revocation of the
antitrust immunity already granted to the mega-carriers and their foreign partners.

VI. HUBS PROVIDE IMPORTANT CONSUMER BENEFITS

Last year, Congress required all airports to develop and implement a plan to
guarantee access to the facilities necessary to preserve and protect competition.
Many airports have moved quickly to address the capacity issues of concern to this
Committee and should be commended for their work in this area. Certainly, the De-
partment of Transportation should survey all airports to determine if there are con-
tinued capacity constraints and whether or not the airport has a plan in place to
deal with the constraints. The Department of Transportation should report back to
the Congress as to the progress that has taken place and outline those airports
where improvements are still needed. If the airports are not meeting their obliga-
tions under Air-21, the Department of Transportation should withhold federal fund-
ing for those airports.

However, Continental is concerned that any action requiring the Department of
Transportation to confiscate assets and force divestiture in the absence of a pro-
posed mega-merger could have disastrous unintended consequences. Consumers
could be harmed by major reductions in airline service, loss of employment for air-
line employees, and reductions in service to the very small and medium sized com-
munities the Congress tried to assist last year with the passage of the Air-21 legis-
lation.

Airline hubs do provide important benefits for consumers and allow more pas-
sengers more options every day. Hubs allow airlines to serve many more destina-
tions than they would otherwise be able to and allow airlines to create connections
across the world. This benefits passengers who have more options than they would
have if connecting complexes were not available. Hub airports and consumers could
be devastated if the non-merger elements of the proposed legislation are imple-
mented, as airlines are forced to reduce schedules and as the communities these air-
ports serve are faced with a loss of nonstop service. Airline employees could see
their opportunities dwindle as the airlines are forced to shrink to meet legislative
requirements. And small and medium sized communities will be the first to see a
loss of service, as they are usually the thinnest routes an airline operates and there-
fore would be the first to lose service.

That having been said, Continental understands the need for a study on con-
straints at airports, but would urge the Committee to refrain from further action,
at least until the Department of Transportation study is completed and Congress
has had a chance to review the Air-21 provisions already enacted in this area. This,
however, must be contrasted with the actions that must be taken quickly to provide
competition in the face of the proposed mega-mergers. Tying the hands of those re-
maining independent carriers who are fighting for their lives will only exacerbate
the problem.

VII. CONCLUSION

Mr. Chairman, the time has come for the Government to put a stop to the mega-
mergers being proposed by the two largest airlines in the world. I hope that I have
helped to explain to you, this Committee, your constituents, and all Americans the
dangers that face the U.S. aviation industry should the proposed United/American/
US Airways mergers be approved.

While I know that it is not ultimately this Committee’s decision as to whether
the mega-mergers are allowed to proceed, it is within this Committee’s power to en-
sure that all of the facts are available and that the consequences are known. This
Committee has also taken an important first step in discussing the legislative op-
tions available, in a small way, to help ensure that competition remains if the merg-
ers are incorrectly allowed to proceed. Continental urges this Committee and the
Congress to act quickly, as time is running out. I must also remind you that if these
two mega-mergers are permitted, other airlines will be forced to merge, and those
mergers will be necessary to restore effective competition. Therefore, if the Depart-
ment of Justice approves the pending mega-mergers, others will follow and must be
approved to permit effective competition.
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Mr. Chairman and members of the Committee, I thank you for giving me the op-
portunity to discuss these very important issues with you and for your attention.
I would now be pleased to answer any questions that you may have.

The CHAIRMAN. Thank you very much.
Mr. Neeleman, welcome.

STATEMENT OF DAVID NEELEMAN, CHIEF EXECUTIVE
OFFICER, JETBLUE AIRWAYS

Mr. NEELEMAN. Thank you, Chairman McCain.

I appreciate the opportunity to come and speak to you today, and
I think it’s certainly apropos for this legislation, because JetBlue
is nothing more than a living, breathing example of a company,
when given access and given the chance to succeed, is—and we
never like to count our chickens before they’re hatched—but is suc-
ceeding. And were succeeding—we had quite a first year and
added 11 brand new jets with 11 new cities, flew 1.1 million pas-
sengers, reached profitability after 6 months, and have had five
consecutive months of profitability—in the last 5 months.

Senator LOTT. Mr. Neeleman—Mr. Chairman, if you'd yield—I'm
not that familiar with your company. Where do you—what area do
you serve?

Mr. NEELEMAN. We serve—we’re based out of New York, in
Queens, and we serve Upstate New York, 13 flights a day—Buffalo,
Rochester—we’ll begin Syracuse, also serve Burlington, Vermont,
and we serve five cities in Florida, as well as—we serve cities—
Oakland and Ontario, California, Seattle, Denver.

And so we’re basically adding a plane every month, and we
have—I think the reason that we’re a living, breathing example is
that we were granted, under the 1994 FAA re-authorization, 75
takeoff and landing slot exemptions at Kennedy Airport, which was
a slot-restricted airport. It was an airport that had really—had
gone away from domestic air service, and we saw there was a need
for the people in the area there, as well as people in Upstate New
York. And so we went to the DOT and they granted us the slots,
and we combined new planes, great capitalization, a fantastic man-
agement team, and a great employee group, and are currently,
today, providing great customer service to our customers.

And that—I think that’s the number one factor in

The CHAIRMAN. You might mention, for the benefit of Senator
Lott and others, how you equip your airplanes.

Mr. NEELEMAN. Well, I think—we looked at air travel, and it
hadn’t changed in the last 40 years, and so we came up with a cou-
ple of interesting ideas. And we put, in the back of every single
seat, live TV—24 channels of live TV and leather seats.

And so what we found is, by using innovation, using technology,
using high utilization of our assets, we found a very loyal customer
base that loves flying on JetBlue. They call it the “JetBlue experi-
ence.”

The CHAIRMAN. You have new airplanes?

Mr. NEELEMAN. And we have brand new airplanes, as well.

And that brings me to the reason that we’re here today, and it
is to speak in favor of S.415. You know, we have had success, like
I said, bringing—there was no jet service from Kennedy Airport to
Buffalo, Rochester, Syracuse, Burlington, Vermont, Fort Meyers,
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Oakland, and Ontario—and we have many other cities we’re going
start the first jet service to this year. But our biggest concern is
access to other cities.

As we start working down the coast to the Carolinas, with Sen-
ator Hollings, to Virginia—there are a lot of cities there that have
pockets of pain—it is very difficult for us to be able to serve these
medium-sized markets unless we have feed.

We cannot gain access to Boston, for example. There are no gates
available in Boston for us. And, ironically enough, as we’ve studied
the airport and looked at the gate utilization, if we could help re-
schedule the gates, we could find an abundance of gates. But that’s
not something that’s in the cards for us at this time.

The CHAIRMAN. What you’re saying is the major airlines under-
utilize their gates.

Mr. NEELEMAN. Yes, they do, and I think that’s pretty well prov-
en, that they use them—there was examples of these hubs where
you have 87 planes land, and they’re 35 minutes, then 45 minutes,
then they all take off, and then they’re vacant for 4 hours and——

But I think, for the most part, particularly in a city like Boston,
that is in a major hub, there are gates available, and we need ac-
cess to those gates. Without access, it would be very difficult for us
to serve the medium-sized markets to create, really, a critical mass
to be able to fly enough passengers to the Virginia’s and to the
Carolinas, where we would like to serve but are having difficulty
doing because of access to Boston.

We also don’t have access to Washington National with slots and/
or gates. And if we could do that, we could also serve more cities
to the north of New York, as well.

And so I think it’s really critically important, as we contemplate
these mergers and as we look at what we can do to foster competi-
tion—you know, I'm reminded of a statement that I used last time
I testified here in Washington last Spring. And it was a comment
by the president of the United Airlines, Ronno Dutta. And he said
that he sees the day where there will be three or four finished net-
works, where there will be these carriers, and you’ll be able to go
from anywhere to anywhere. But he also sees the day there will be
a dozen or so thriving regional carriers that will be able to provide
service for low fares and good service.

And we agree with him. We just need to make sure that—when
the dust settles from these mergers, that we have access. We've
proven that if we have access, we will succeed.

And we are strongly in favor of S.415, because we think that the
major purpose of this bill is to grant us access. And we ask for the
Senate support on that and thank Chairman McCain for his leader-
ship in making sure that this bill is being heard today.

Thank you very much.

[The prepared statement of Mr. Neeleman follows:]

PREPARED STATEMENT OF DAVID NEELEMAN, CHIEF EXECUTIVE OFFICER,
JETBLUE AIRWAYS

Mr. Chairman, Ranking Member Hollings and other distinguished members:

Thank you for the opportunity to again testify before this Committee. Since I was
here last June, much in the industry has changed, and unfortunately for the Amer-
ican consumer, much has stayed the same.
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This morning I will briefly discuss the changes underway in the U.S. aviation in-
dustry and some of the issues that these proposed changes raise for the American
consumer and smaller carriers.

JetBlue Airways is New York’s low fare hometown airline.

We have been flying from New York City, the nation’s largest travel market, for
more than a year and we have achieved many successes. From our humble start
last February with two new jets flying between Buffalo, JFK and Fort Lauderdale,
JetBlue now has eleven new jets serving twelve cities with 64 daily flights.

Although JetBlue is a low fare carrier with fares up to 79 percent lower than our
competitors, we achieved our first profit after only six months of operating and re-
ported our first profitable quarter at the end of last year. We are on track to con-
tinue this financial growth. In our first year JetBlue operated more than 10,000
flights and achieved a 99.2 percent completion factor with an on-time performance
of 79 percent, compared to an on-time average of 72 percent for the ten largest car-
riers. During this inaugural year, JetBlue carried more than 1.1 million customers
and achieved a system-wide load factor of 73 percent. Finally, after only ten months,
we had flown more than $100 million in revenue.

Our financial performance is a direct result of our dedicated crew of 1,400 and
our relentless drive to keep our costs down. We achieve low costs through an indus-
try-leading use of our aircraft, nearly 14 hours per day, and an unprecedented use
of technology. JetBlue is proud to be the only carrier in America with a fully elec-
tronic FAA manual system, increasing safety and efficiency by enabling our pilots
to use their standard issue laptop computer to log on and access the most up to date
manuals prior to each and every flight they operate.

While our operating statistics are all far above the industry average, most impor-
tant for us is the experience, the JetBlue Experience, we deliver to our customers.
With low fares, leather seats, free in-seat satellite TV with 24 channels and our spe-
cial brand of friendly service, we only had ten complaints lodged against us with
the DOT in our first year of operations, translating to a rate of .66 complaints per
100,000 enplanements, putting JetBlue far ahead every major carrier save South-
west, with whom we were tied for the lead. Further, DOT reports our mishandled
bag rate was nearly half that of the major carriers’ average rate.

Senators, I suspect that if the six largest carriers in America each offered every-
day low fares on all of their routes no matter when a passenger reserved their trip
or whether they stayed over a Saturday night, offered comfortable leather seating
with plenty of legroom, had very gracious and friendly staff from check-in to the in-
flight portion of the trip, brought you your bags on time and operated flights regu-
larly and always in an on-time manner, many of you and most Americans would
have very little concern with the pending consolidation of the airline industry.

Unfortunately, the reality is that today’s airline industry is far from this picture
I have just described. Rather, today’s airline industry is perceived as late, uncaring,
uncomfortable and expensive. Thus, the thought of strengthening the power and
market domination of carriers with this reputation is frightening for many.

I submit that the answer to many of the problems plaguing today’s industry is
not a re-regulation of the industry or laws governing how big an employee’s smile
ought to be, but rather the only thing that has ever altered industry behavior in
America: the capitalistic cure known as competition.

JetBlue, and others, offer competition. We offer choices. Oftentimes, and in
JetBlue’s case, these competitive alternatives come with low fares and more reliable
service.

Yet, if the aviation business cycle is leading us to three or four major carriers
dominating the domestic airline landscape, the government should not be opposed
to this consolidation per se, but rather be determined to let the marketplace work
itself out through vigorous and fair competition. The role of government, however,
should be to ensure that smaller carriers have the opportunity to compete on a level
playing field, in particular at constrained facilities where it matters most.

Today, JetBlue stands ready to play its role as a vibrant competitor, but finds
that it is being shut out of key airports and thus being denied the opportunity to
compete fairly.

Several of you and your colleagues have introduced legislation addressing impor-
tant issues from how passengers are treated to imposing a moratorium on mergers
to insuring access to key facilities in a post-consolidation era.

JetBlue strongly supports S. 414, the Aviation Competition Restoration Act, intro-
duced by Senators Hollings and McCain. This bill, particularly Section 4, requires
the Secretary to investigate the use of gates and facilities at the 35 largest airports
and determine whether they are being fully utilized, whether they are available for
competitors and whether they should be reassigned to non-dominant carriers in
order to improve competition. Following such an investigation, the Secretary would
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be required to make such facilities available to an applicant airline on a fair, rea-
sonable and nondiscriminatory basis. While other carriers have had difficulty ob-
taining access to numerous airports, JetBlue has been effectively locked out of two
airpor’tslimportant to New Yorkers, both Boston’s Logan and Washington’s Reagan
National.

Of the top 1,000 passenger markets in the United States, the Boston-New York
market is the third largest and the Washington-New York market is the fifth larg-
est. These two short-haul markets, while very large today, sustain their strength de-
spite the high average one-way fare of more 60 cents per mile in the Washington
market and nearly 80 cents per mile in the Boston market, due to the total absence
of any low far service. Imagine how much commerce and leisure traffic would be
stimulated with JetBlue’s everyday low fares to and from New York’s JFK. In fact,
fifteen years ago when there was low fare competition these two markets had two
million more passengers than they do now.

Today, there simply is not a level playing field and thus, clearly viable new en-
trant carriers like JetBlue cannot enter these critical markets. In Boston, we are
told there are no gates. In Washington, we are told there are no slots.

If the Department of Justice, after its deliberations, determines the pending deals
present no violations from an antitrust perspective, then it is up to the Department
of Transportation to review the competitive impacts of the proposals. S.415 guaran-
tees that the Secretary of Transportation will in fact investigate, and upon applica-
tion, remedy any lessening of competition on non-discriminatory terms. JetBlue cer-
tainly expects that the bill’s intent in using the term “non-discriminatory” is to
make sure non-dominant carriers pay no more for facilities than the carrier that
presently has them paid for such facilities.

This key provision of S.415 is precisely why it the bill is so important. It allows
the marketplace to work itself out fairly, with no special treatment for the largest
carriers or the smallest carriers. If a large carrier paid X amount for a gate, so too
should the smallest carrier that obtains the gate under this bill. If a large carrier
received a publicly owned landing or take-off slot at no cost, so too should a smaller
carrier under S.415.

In this light, JetBlue has strong reservations about one key provision of the bill
that reportedly will be introduced by Senators DeWine and Kohl. In their bill, car-
riers with more than 15 percent of domestic available seat miles would be prohibited
from owning or operating more than 20 percent of the slots at LaGuardia or Na-
tional Airport in any two-hour period. While this is a positive step in the right direc-
tion as it recognizes the unacceptable level of dominance at key facilities, their pro-
posed solution to preventing such concentration appears not to be aimed at ensuring
competitive access by smaller, low fare carriers but rather to ensure parity among
the three major carriers not involved in the pending mergers. Their bill would redis-
tribute the slots through a blind auction where the richest bidders would surely ob-
tain the slots, thus maintaining the status quo of limited or no new, low fare com-
petition. Such high bidding, as would likely continue under the DeWine-Kohl bill,
has been widely used to create the present system and effectively block new entry.
This, as the General Accounting Office and Department of Transportation have ob-
served, is the key reason that the 1986 buy-sell rule has failed to achieve its goal
of fostering competition by new entrants in key markets.

As we were not in existence in 1986 when slots were given to carriers at no cost,
JetBlue’s very existence is in part a result of the 1994 FAA Reauthorization law
which created slot exemptions at all High Density Rule airports, save Washington’s
National. JetBlue applied for and received the right to use, or lose, up to 75 slot
exemptions at JFK during that airports’ five-hour slot period by the end of a three-
year term. Senators, using these slots we are.

While we cannot, by law, sell, trade, lease or collateralize these public assets as
other carriers can and do, JetBlue has used its slots to bring low fares to markets
with either no service, high fare service or both. In just our first year, JetBlue intro-
duced the only nonstop jet service between New York’s JFK and both Rochester and
Buffalo, New York, with Syracuse to begin this Spring, Burlington, Vermont, On-
tario and Oakland, California and Fort Meyers, Florida. All of our slot exemptions
have brought unprecedented levels of fare reductions and traffic stimulation to each
market we serve.

JetBlue’s slot exemptions represent an initiative taken by Congress and imple-
mented by the Department of Transportation, which has proven that a level playing
field for new competitors can have a dramatic impact. Senators, S.415 also rep-
resents a moderate and measured step to letting the marketplace pursue its natural
course while ensuring that, especially in key markets, new competitors, if inter-
ested, are assured they can enter and compete.
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I will conclude in the manner I did last Spring when I reminded the Committee
of a prediction made by the President of United Airlines: Ron Dutta envisioned the
day when only a few large carriers with finished networks would exist in the U.S.
along side a dozen or so regional carriers. His prediction, in part, is proving true
in a quicker manner than I suspect he even realized.

If this Congress watches as the Government approves the pending consolidation
that creates these finished network carriers, and does nothing to ensure that the
other regional carriers are able to compete fairly, then the worst fears about the
pending deals which I alluded to earlier will certainly materialize.

Thank you for the opportunity to come before this Committee.

The CHAIRMAN. Thank you, Mr. Neeleman, and congratulations.
Mr. Kahan.

STATEMENT OF MARK KAHAN, EXECUTIVE VICE PRESIDENT
AND GENERAL COUNSEL, SPIRIT AIR LINES

Mr. KAHAN. Thank you, Mr. Chairman. It has been, I think—it’s
been five times that I've been before you, and I always begin my
oral remarks by reminding myself, if nobody else, that I came to
Washington 24 years ago with Fred Kahn, my mentor, to deregu-
late the airline industry. It is the—certainly, it is the professional
capstone of my career, and it’s something that I'm very proud of,
very concerned about. I think that almost everybody agrees that we
are at a critical moment in the process of deregulation. And I'm,
as always, honored to be here to speak to the Committee.

Before I get into the meat of the problems, I would want to spend
just a minute or so just going over a few good signs, because I
think that this hearing shouldn’t be all gloom. There are some good
things. The year 2000 had AIR-21 and some other things. The idea
that a carrier would get 75 slots to begin its new entry was really
unthinkable 5 years ago. In fact, I remember filing a wonderful ap-
plication—well-supported application for 10 slots to fly between De-
troit City Airport and New York, and it was denied by the Depart-
ment of Transportation in a totally different climate. And I think
tllle Committee’s efforts have been instrumental in changing that
climate.

Likewise, in 2000, our two gates at Detroit, after 10 years wait,
finally became operational, and our 500,000 passengers that we
serviced last year are beginning to get the service they deserve.
Likewise, as a direct result of this Committee’s efforts, we began
service to Chicago in late 2000. I'm pleased to say that by January,
\gith a limited number of slots, we carried 30,000 passengers from

"Hare.

Now, we’re at the international terminal—there are times of the
day when we can’t operate—so we wouldn’t be able to compete with
the business carriers, even if we wanted to. And we pay customs
and immigrations fees for passengers who are flying from places
like Fort Lauderdale and Myrtle Beach to and from Chicago. So our
situation is not perfect, but I think that the Committee and, you,
Mr. Chairman, in terms of our service to DCA, that just wouldn’t
have been possible without your efforts. So we, at Spirit, think
there has been some progress made, and we think the Committee
should be commended for its efforts.

Of course, if all were rosy, we would not be sitting here today.
With the proposed mergers before us, the long-predicted concentra-
tion we've discussed so many times of the country’s merger airlines
into, at most, three entities covering 80 percent or more of the na-
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tional market has moved from a reasonable prediction to a substan-
tial probability.

Now, I've always believed the goal of competition policy, whether
expressed through legislation or through the executive branch,
should always be to protect and promote competition, not indi-
vidual competitors. If a company, like TWA, has been through two
bankruptcies and has been unable to earn a profit for a decade or
longer, public policy should not prevent it from exiting the market.

Likewise, it’s not really unreasonable for the management of a
high-cost carrier to look for a way out in the interest of its share-
holders and employees when it’s losing market share.

So there’s nothing personal about this. I want to focus in on some
of the policies, some of the regulations, which have made this pos-
sible and which I believe is fueling the merger wave.

What is unreasonable is not that carrier managements want to
merge, but that the management of a high-cost carrier might ex-
pect a merger solution that will result in a very, very large stock
premium primarily because the purchaser will gain control of con-
gested airports through public assets that the acquired carrier pre-
viously obtained without charge.

Now, one of the things that S.415, which I support, shines a
light on, without out quite saying so, is the buy/sell rule. This was
promulgated in 1986. The way to avoid some of the regulation in
S.415, as Senator Hutchison would like to do, is to take a close
look at that regulation. I think all of us should agree that if there
are regulations on the books that are outmoded, they should be
sunset-ed rather than fueling a merger wave.

Here’s the problem. The value of slots to carriers who are seeking
to protect existing operations or thwart new entry will always be
greater than their intrinsic value to a new entrant who must offer
lower competitive fares to penetrate the market.

Since incumbent carriers also have the biggest checkbooks, there
is no contest as to who gets access in these situations. And, not
surprisingly, concentration at the major airports in the country has
increased. I'd point out that it’s not just the question of mergers.
If there was no merger, and TWA and U.S. Air, God forbid, were
to simply liquidate through the bankruptcy auction process, the
competitive result would be much the same.

And so I think that as long as buy/sell is on the books, the DOT
authority provided for in S.415 is vital, and it’s vital in principle,
in any event. But if somebody doesn’t like that particular regula-
tion, they should look at the buy/sell rule very closely. And I urge
the Committee to ask the Department of Transportation and the
FAA to look at that and to sunset it.

S.415 also shines light on another problem which is fueling the
merger wave. There really is a gap in Federal legislation relating
to control of gates. Control of gates has always been viewed as ap-
propriately local. S.415 deals, in my opinion, effectively, although
I hope in the course of its consideration to offer some suggestions
for improvement for the gate problem when we'’re in the presence
of mergers or where there is a very dominated hub—more than 50
percent. OK? I believe that DOT should have effective tools to deal
with airport concentration issues on a regular basis and not only
in those particular situations.
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I think that all gate transactions that increase concentrations
should be within DOT’s discretionary authority, and I believe that
refusals to deal by “have” carriers should be presumptively labeled
as unfair and exclusionary practices.

Now, I take the point that, better than introducing legislation,
public policy ought to try to increase the availability of resources
and the efficiency with which they are used. And I agree that the
NIMBY approach, Not In My Back Yard, is an enemy of progress
in the airline industry, just as it is in so many other places that
we have to deal with here. But we also have to recognize that there
are some Federal policies which, in my opinion, actually create a
bias in favor of congestion at airports.

I think that we are effectively subsidizing small airplanes. And,
if T can, I'd like to give you one little anecdote to illustrate my
point. I recall sitting in the jump seat of one of our MD-80’s last
November while we sat immobile on a taxiway waiting to cross
some other taxiways to get to our gate 150 yards away.

And in the 45 minutes that we sat waiting—and this was at the
height of the chaos at La Guardia—I did some calculations as to
how much our passengers were effectively paying in infrastructure-
related costs and how much the passengers of the ten turboprops
and regional jets that were parading past us were paying. And I
calculated that our passengers were paying a minimum of $2100
for infrastructure-related costs and that the smaller planes were
paying $600.

Now, I'm not saying that there’s not a good place for small
planes. I think that they do have a very, very important place. But
I also believe that in order to harmonize our goals, in terms of pro-
viding small community service, but at the same time avoiding
gridlock at airports, we have to look seriously at pricing. All right?

Basically, infrastructure cost right now are the excise tax, the
segment fee, and wait-based landing fees, but you have to recognize
that at a congested airport, the relevant cost, the asset that we're
allocating, is time—runway time—and there’s no difference in the
costs between those imposed by a large airplane and a small air-
plane. And I know it’s going to be very difficult to look at that kind
of stuff, but unless we start to look at that stuff seriously, we’re
going to have some trouble.

In closing, I'd like to comment on DOT’s role, which is expanded
by this legislation. S.415, is to some degree self executing and to
some degree requires considerable administrative discretion by the
department.

Now, the previous administration did ask many of the right ques-
tions with respect to the State of aviation competition, and it
sought to move in the right direction. At the same time, DOT was
hampered by a lack of resources and expertise, and it did drop the
ball on some issues entirely.

My mentor, Fred Kahn, taught me one fundamental rule—regu-
late only if necessary; but if you must regulate, regulate well. His
declared intention to bring more rigor into the DOT’s competitive
analysis and recommendations to the Department of Justice are
welcome.
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It is my hope that this Committee, along with the relevant ap-
propriations committees, will take the steps necessary to ensure
that the secretary’s goal becomes reality.

Thank you, sir, and I'll be happy to answer your questions.

[The prepared statement of Mr. Kahan follows:]

PREPARED STATEMENT OF MARK KAHAN, EXECUTIVE VICE PRESIDENT AND GENERAL
COUNSEL, SPIRIT AIR LINES

Chairman McCain, Senator Hollings, and Members of the Committee:

It has been almost five years since my first appearance on behalf of Spirit Airlines
before this Committee to discuss competition in the airline industry, and the na-
tion’s successes and failures as the deregulation process has unfolded. I am honored
to be here again today in support of the Aviation Competition Restoration Act, be-
cause it addresses many of the dangerous trends we have observed over those years.
As Professor Michael Levine testified before you on Feb 1, 2001, the deregulation
process is at a critical point.

First, Spirit Airlines would like to recognize the Committee’s efforts over these
last five years in promoting airline competition. In 1997, when I first testified here,
no branch of government had a good understanding of the potential for predatory
behavior in this industry, its tendencies toward concentration, or the intractability
of its barriers to new entry. In 1997, Spirit had just finished a very difficult year.
In 1996, Spirit was driven by its major hub competitor from the Detroit-Boston and
Detroit-Philadelphia markets. We had no gates in Detroit and little prospect for ob-
taining them. Spirit had no access whatsoever to the High Density airports.

There has been progress in a number of areas. Last year, we carried almost 3 mil-
lion passengers and our 1950 dedicated employees saved passengers in excess of
$300 million. Our two gates in Detroit became fully operational last year and serv-
iced almost 500,000 of those passengers. In 2000 as well, as a direct result of this
Committee’s efforts, Spirit began service to Chicago’s O’Hare airport. That service
has been well received and, in just two days, will be expanded to include Myrtle
Beach, South Carolina. We began a very limited service from Reagan National Air-
port, which would have been completely impossible without the Chairman’s efforts.
And in New York City, a subleased gate became available at Newark and Air 21
slots became available at LaGuardia, permitting service throughout the day from
both airports.

Spirit’s progress has not always been smooth and we have encountered bumpy air
from time to time. Our operations remain intensely constrained by a scarcity of fa-
cilities and slots at key airports. There are many examples, which I would be
pleased to share with you and your staff. But much of Spirit’s growth would have
been impossible without this Committee’s efforts and your continuous oversight has
helped the public understand that airline deregulation cannot succeed unless bar-
riers to entry are addressed by an intelligent public policy.

Of course, if all were rosy, we would not be sitting here today. One theme has
been constant in every hearing over these past years—the airline industry is concen-
trating to alarming levels. Far more carriers continue to exit the market than enter
it, even without mergers. Although I believe that S.415 can be improved in some
ways as it goes through the legislative process, its fundamental premises are cor-
rect. S.415 recognizes that barriers to entry and exclusionary conduct remain con-
stant concerns and that concentration of the industry’s real estate (gates) and its
airspace (slots) in a few dominant carriers precludes truly competitive outcomes.
With the proposed mergers of American and TWA, and United and US Airways
(with American’s participation), the long predicted concentration of the country’s
major airlines, covering 80 percent or more of the entire national marketplace, to-
ward three principal entities, has moved from a reasonable prediction to a substan-
tial probability.

A second and related theme at each hearing is that we must seriously address
congestion in the infrastructure supporting the airline industry if deregulation is to
succeed. In 2000, congestion issues came to a head as DOT, despite good intentions,
implemented Air 21 without sufficient regard for practicality. This led to total grid-
10c]1;1 at LaGuardia airport, creating enormous problems for us and the travelling
public.

Before addressing what needs to be done, however, a caution is in order about
what we should not do. The goal of competition policy, whether expressed through
legislation or the executive branch, should always be to promote and protect com-
petition, not competitors. We say this often, but cannot overemphasize it. If a com-
pany has been through two bankruptcies and has been unable to earn a profit for
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a decade or longer, public policy should not prevent it from exiting the market. In
fact, the marketplace is distorted when well-intentioned policy makers take actions
designed solely to prop up such a carrier—such as conferring two free slots from
DCA to Los Angeles when that same carrier is already selling or leasing to other
carriers the vast majority of slots it long ago received for free. Likewise, it is not
totally unreasonable for the management of an extremely high cost carrier, which
is steadily losing market share to others, to look for a way out in the interests of
its shareholders and employees.

What is unreasonable is for the management of a high cost carrier to expect a
merger solution that will result in a 100 percent stock premium primarily because
the purchaser will gain control of congested airports through public assets that the
acquired carrier previously obtained without charge. To the extent that the impetus
for either of these mergers flows from monopoly power arising from conglomeration
of public assets, government intervention such as that envisioned under S.415 is
certainly appropriate. Anti-trust analysis and remedies are important but not suffi-
cient.

This legislation shines the spotlight on several problems that must be addressed.
First, 15 years after it was issued, it is time to recognize that the “Buy-Sell” slot
rule (14 CFR 93.221) has retarded rather than promoted competition. It is a major
facilitator of both current mergers and a problem all by itself; even if the carriers
left the market in the traditional manner, i.e., through bankruptcy and liquidation,
the competitive outcome would be much the same because the resulting auction
would see the airport assets likely going to the same incumbents.

The value of slots to carriers who are seeking to protect existing operations or
thwart new entry will always be greater than their intrinsic value to a new entrant
who must offer lower, competitive fares to penetrate the market. Since incumbent
carriers also have the biggest checkbooks, there is no contest as to who gets access
in these situations and, not surprisingly, concentration at slot controlled airports
has steadily increased. Along with passage of S.415, Congress should require DOT
and FAA to take a hard look at this regulation and sunset it. And, for much the
same reasons, [ believe the Committee will be highly disappointed if an auction
turns out to be the principal tool of slot allocation.

Second, there is a gap in federal law relating to gates at congested or hub air-
ports. Control over gates has always been viewed as appropriately local. Neither
Anti-discrimination provisions in the FAA’s authorizing statutes, nor competitive
impact requirements in PFC (passenger facility charge) administration, have pro-
vided effective tools to avoid concentration of scarce airport gates in the hands of
a few dominant carriers. There is also considerable doubt that DOT’s jurisdiction
over unfair and competitive practices reaches these kinds of situations. DOT should
have effective tools to deal with airport concentration issues on a regular basis and
not only in the crisis of a proposed mega-merger or where there is extreme hub
dominance. 49 U.S.C. 41712 could be amended to bring all gate transactions that
increase concentration within DOT’s discretionary authority. Refusals to deal by
“have” carriers should be presumptively labeled as unfair and exclusionary prac-
tices.

Public policy that increases the availability of resources and the efficiency with
which they are used is far superior to prescriptive regulation that merely deals with
the negative effects of scarcity. We need to address the underlying problems of air-
port and airway congestion, which not only lead to these competitive distortions but
also, as we are all aware, have seriously degraded service to the flying public in re-
cent years. Before we can think in terms of congestion pricing, which, in principle,
I wholeheartedly support, we must recognize that the current bias in airport pricing
effectively subsidizes small airplanes. Current airport pricing practices, some of
which are embedded in legislation, actively promote congestion. This is not, as popu-
larly thought, a simple political struggle between the airlines and general aviation.
This bias infects airline scheduling in a major way.

I recall sitting in the jump seat of one of Spirit’s 164 seat MD-80s while we sat
immobile on a LaGuardia taxiway waiting to cross some other taxiways and enter
the alley where our gate is located. This was in November, at the height of the
chaos. Before we could make a move, a parade of 10 turbo props and regional jets
had to taxi by and clear the area. Recognizing that current “user charges” for air-
port facilities are basically the excise tax/segment fee and a weight-based landing
charge, I did some basic arithmetic during the 45 minutes our 164 passengers wait-
ed to move the 150 yards to the gate. I concluded that our MD-80 passengers were
contributing a minimum of $2100 to infrastructure costs while the commuter pas-
sengers were paying, at most, about $600. Consider, however, that there is little or
no difference in infrastructure costs imposed by varying sizes of aircraft; the pri-
mary resource to be allocated is runway space and time and, if anything, smaller
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and slower planes impose more costs than larger aircraft. It follows that, at least
at congested airports, a rational pricing system would assess infrastructure fees on
a per plane basis. The only quick way to increase airport capacity is to encourage
the use of larger aircraft and the discouraging truth is that we currently do the op-
posite.

In closing, I'd like to comment on DOT’s role. S.415 is to some degree self-exe-
cuting and to some degree requires considerable administrative discretion by the
Department. The previous Administration asked many of the right questions with
respect to the state of aviation competition, increased the understanding of preda-
tory pricing, and sought to move in the right direction. At the same time, DOT was
hampered by a lack of resources and expertise. It dropped the ball entirely on some
issues, such as CRS and the use of new entrant proprietary data by mega-carrier
marketing departments. We at Spirit are heartened by the President’s decision to
name an experienced and effective aviation legislator as Secretary. My mentor, Al-
fred Kahn, taught me one fundamental rule: regulate only if necessary, but if you
must regulate, regulate well. Secretary Mineta has his work cut out for him. His
declared intention to bring more rigor into the DOT’s competitive analysis and rec-
ommendations to the Department of Justice are welcome. S.415, the Aviation Com-
petition Restoration Act, will not work well unless the Executive Branch is capable
of doing its share. It is my hope that this Committee, along with the relevant Appro-
priations Committees, will take the steps necessary to ensure that the Secretary’s
intention becomes a reality.

Mr. Chairman, I will be pleased to answer any questions from the Committee or
to provide any additional information that may be helpful.

The CHAIRMAN. Thank you very much.
Dr. Cooper, welcome back.

STATEMENT OF DR. MARK N. COOPER, DIRECTOR OF
RESEARCH, CONSUMER FEDERATION OF AMERICA

Dr. CooPER. Thank you, Mr. Chairman. I'm glad to be back, and
I'm going to deliver roughly the same message I delivered last
week when we addressed a different issue, and that is a pro-com-
petitive message, and I might out that—start by pointing out to
Senator Burns that the Consumer Federation of—and myself, per-
sonally—are original members of the Competitive Rail Access Coa-
lition from 15 years ago, and we believe in that pro-competitive ac-
cess. And that’s what this statute is about, and we’ll be glad to sup-
port you when you move your legislation in the sister network
transportation industry.

With the introduction of the Aviation Competition Restoration
Act, the public-policy debate over the airline industry and its de-
regulation has entered a new phase. It is none too soon. With four
of the largest airlines proposing to merge and several other major
mergers being discussed, the airline industry is organizing itself
into a private cartel—you’ve heard that described—that will be dis-
ciplined neither by market forces, nor by regulation, and that is un-
acceptable.

A few dominant airlines will control the vast majority of traffic
through monopoly airports in fortress regions—we’ve now moved
from fortress hubs to fortress regions—that are imbedded in na-
tional networks that rarely compete. They will bump into each
other at an end point here and there, but everybody else in be-
tween will be captive. The ability of new entrants to crack these
markets will be further reduced, as you've heard today, because it
becomes harder and harder to attract passengers on flight seg-
ments, and the scale of entry necessary becomes larger and larger.

At the core of this structure is a system of fortress airports de-
fended by anti-competitive practices. Incumbent airlines create bar-
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riers to entry by locking in customers and locking out competitors,
denying access to facilities and engaging in predatory pricing. It
should come as no surprise that the result of these anti-competitive
practices are higher prices and lower quality endured by the public.

As demonstrated in dozens of studies—and I've been adding
these to the list, and the list gets longer and longer every time I
come up and testify—it is quite clear that competition among nu-
merous airlines lowers prices and increases output. The cost sav-
ings we have seen in study after study is between 20 and 50 per-
cent for each additional competitor. And this is true whether com-
petition is measured and analyzed by the entry and exit of indi-
vidual carriers on individual market segments or at the level of
general concentration ratios.

Whenever the industry is confronted with this overwhelming evi-
dence, it tries to divert your attention back to that 20-year-old de-
bate about whether or not to deregulate this industry and whether
or not we have benefited. It seeks to hamstring policymakers’ abil-
ity to address specific problems by saying any form of intervention
is a return to price and quality regulation.

The simple fact of the matter is that deregulation is more than
21 years old. The industry is mature. It has grown up, and it has
to take responsibility for its own anti-competitive actions. There’s
inadequate competition in the industry. It is abusing consumers,
and it is time to act.

The Aviation Competition Restoration Act is exactly the kind of
response we need. It is a well-crafted, pro-consumer, pro-competi-
tive approach to reintroducing competition in the industry to dis-
cipline its abuse. It is not re-regulation of prices and quantities.

The logic of these measures is impeccable. Concentration of traf-
fic through hub and spoke networks, which was unanticipated
when we deregulated this industry—and I hate to date myself, but
I was in town when we had that debate—was unanticipated. No
one saw hub and spoke. It’s an efficient way to organize the indus-
try. The airlines found that out.

But concentration of ownership and control of slots has been mis-
taken with concentration of traffic. We do not have to have com-
plete dominant control of 90 percent of the traffic in an airport to
concentrate it there at critical times. It was never necessary to
have both forms of concentration.

By opening up half the slots at fortress hubs, new entrants will
be able to compete for the flow of traffic. At the same time, by al-
lowing firms to dominate 50 percent of the traffic at the major air-
ports, they will still have an interest in concentrating the flows
there. And that is the kind of solution we need.

The competitive access provisions of the Aviation Competition
Restoration Act are a form of interconnection requirement to en-
sure fair access to choke points in this network industry. The Con-
sumer Federation of America and Consumers Union have vigor-
ously supported exactly this type of competitive access across a
range of industries—railroads, electronics, computers, tele-
communications. In a network world, which is where we live, ac-
cess to the choke points is critical to ensure competition.
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We commend you for taking this approach, for understanding the
nature of these industries, and we look forward to working with
you to ensure that we restore competition in this industry.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Dr. Cooper.

[The prepared statement of Dr. Cooper follows:]

PREPARED STATEMENT OF DR. MARK N. COOPER, DIRECTOR OF RESEARCH,
CONSUMER FEDERATION OF AMERICA

Mr. Chairman and Members of the Committee, On behalf of the Consumer Fed-
eration Of Americal and Consumers Union,2 I commend Senators Hollings and
McCain for introducing the Aviation Competition Restoration Act and urge speedy
enactment of this bill as a critical first step in bringing more competition to the air-
line industry. The legislation could help to crack open the dominance of major air-
lines at fortress hubs and expand consumer protection by restoring real competition
in the industry, which is the form of competition we prefer.

A couple of years ago I published a paper entitled Freeing Public Policy From The
Deregulation Debate: The Airline Industry Comes Of Age (And Should Be Held Ac-
countable For Its Anticompetitive Behavior).? Since then this industry has experi-
enced a dramatic decline in the quality of service, a dramatic increase in prices, and
now stands on the verge of a merger wave that will make matters worse. Not only
is it time for the industry to bear responsibility for its own actions, it is time for
policymakers to confront the reality that this industry is not and will not be orga-
nized on a vigorously competitive basis.

CONGRESSIONAL ACTION IS NECESSARY TO PROTECT THE FLYING PUBLIC FROM THE
ABUSE OF MARKET POWER IN THE AIRLINE INDUSTRY

With the introduction of the Aviation Competition Restoration Act, the public pol-
icy debate over deregulation has entered a new phase. It is none too soon. From the
consumer point of view, the intense, ideological debate over deregulation that has
taken place in this country over the past three decades has had a major, negative
impact. Instead of crafting careful public policies that promote competition while re-
stricting the abuse of market power, regulators have been largely immobilized by
a fruitless debate over what would have happened under continued regulation as
compared to what did happen with deregulation.

At one end of the spectrum, advocates of deregulation refuse to accept the fact
that problems arise, for fear that such an admission will be used to convince policy-
makers that reregulation should be tried. At the other end of the spectrum, the ad-
vocates of regulation refuse to acknowledge that efficiency improvements flow from
deregulation, for fear that such an admission will be used to prevent policy makers
from addressing the specific problems that arise. What gets lost in the middle is
good public policy. The pure efficiency gains that have clearly been made as a result
of deregulation have been polluted by rampant abuse of market power. The perform-
ance of the deregulated industries certainly improved, but not nearly as much as
it could have from the consumer point of view or should have from the public policy
point of view.

With the two pending major airline mergers and a third being widely talked
about, there can be no more uncertainty about the structure of the industry. The
airline industry is in the process of organizing itself into a private cartel. The three
dominant firms will control the vast majority of traffic through monopoly airports
in fortress regions embedded in national networks that rarely, if ever, compete with
one another. A few end points will have vigorous competition, but the vast majority
of passengers will be trapped on routes with far too few alternatives to create an
effectively competitive market.

As travelers fall more and more under the control of one airline, the ability of new
entrants to crack markets is reduced, as it become harder and harder to attract pas-
sengers to flight segments. The necessary scale of entry gets larger and larger. The
inconvenience and, in many cases, the impossibility of inter-airline travel, give the
originating airline enhanced market power over the traveler and makes it more and
more difficult for smaller airlines to compete for the traffic.

Market power results in higher prices wherever it exists and miserable service.
Since the major airlines do not face effective competition, they do not feel compelled
to improve quality. Thus the future debate should not be about whether to return
to the old-school, price and quantity regulation of the middle of the century, but
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about how policy can increase public welfare by promoting competition and pre-
venting anti-competitive actions.

The Aviation Competition Restoration Act embodies two of several essential steps
necessary to rebuilding the competitive base of the airline industry and protecting
the public from the abuse of market power by the airlines. The critical elements con-
tained in the proposed legislation are (1) to empower an agency to take a hard look
at the overall industry structure in reviewing merger activity and (2) to empower
the Department of Transportation to crack open the fortress hubs where there is
a demonstrated interest in entry or new airlines.

Ultimately, at least two other steps would be needed: (3) an anti-predation rule
that prevents dominant incumbent airlines from snuffing out entrants with preda-
tory practices and (4) a consumer bill of rights, since it will take significant time
for the procompetitive measures to function and there are many markets in which
too few airlines will exist to compete to meet consumers’ travel needs. While we note
the other things that must be done, CFA and CU believe that the measures in the
Airline Competition Restoration Act would be an enormous step in the right direc-
tion. To appreciate why this is exactly the right place to start, we must review the
nature of the failure of competition in the airline industry.

ANTICONSUMER EFFECTS OF A WEAK COMPETITION

At the heart of the market power wielded so brutally by the major airlines is a
system of fortress hubs and the anticompetitive, predatory practices that major air-
lines use to prevent new entrants from serving the fortress hubs. As these fortress
hubs grow into fortress regions, the prospects for new entrants will shrink into non-
existence, unless Congress takes action.

The empirical evidence that the creation of fortress hubs raises price is over-
whelmingly clear. It should come as no surprise to you that dozens of studies show
that competition among numerous airlines leads to lower prices and higher output.
This is true no matter how competition is measured. The effect is observable at the
micro level in the form of the entry of individual airlines into specific markets and
at the macro level in the form of generalized concentration ratios.* Econometric
studies of market structure have consistently shown that concentration on routes,
?ltbairports, and in the industry at large are associated with higher fares (see Ex-

ibit 1).

Flowing from this evidence, we find support for a number of traditional observa-
tions about public policy. Actual competition is vastly more important than the
threat of competition.5 Barriers to entry play a critical role in determining the level
and nature of competition.® Analysis of specific events—entry, exit and mergers—
confirms these findings. Mergers tend to reduce competition, increase prices and
lower output.”

Estimates of the general impact of competition on price are on a similar order of
magnitude. Several GAO and DOT studies have found that prices are 20-50 percent
lower in competitive markets. Similarly, estimates of the elimination or addition of
one competitor bolster these findings. The impact of a low cost competitor is particu-
larly pronounced. When specific low cost carriers are identified, like People’s or
Southwest, fares often are 35 to 40 percent lower than in markets without such ag-
gressive new entrants. Thus, having one additional competitor impacts prices by 20
to 50 percent.

The econometric and anecdotal evidence is supported by a general trend in prices
(see Exhibit 2). Airfares, as measured by the consumer price index have increased
dramatically, particularly when key components of airline costs are taken into ac-
count. Since the mid-1980s, fuel prices have dropped by almost 50 percent. The cost
of capital (measured by AAA corporate bonds) has declined by 20 percent. These are
two of the three largest costs for airlines. Yet, airfares have mounted steadily.

FORTRESS HUBS

The centerpiece of industry structure in the deregulated environment—the hub
and spoke network—is a constant source of public policy concern. Advocates of de-
regulation failed to anticipate the development of this form of industrial organiza-
tion.8

While they may have recognized the possibility that competition would not de-
velop on lightly traveled routes or at small airports,® the notion that single airlines
would come to dominate and control huge airports as fortress hubs was unthinkable
twenty years ago. As a result, there has been a vigorous effort to understand why
the industry has organized itself in this way.

Part of the complexity of the analysis stems from the fact that the characteristics
of hubs that appear to confer market power are both “positive” and negative. Just
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as competition can create efficiencies so too can hub and spoke networks. The key
characteristics include economies of scale and operating efficiencies, as well as mar-
keting advantages that make it extremely difficult for competitors to enter. The con-
centration of traffic at hubs allows incumbents to achieve lower costs.1® The con-
centration of traffic and prominent position in the hub enables the incumbent to
achieve both a greater reputation and to offer a broader range of options at the
hub.1! Advertising and promotion are facilitated.'2 Scheduling and baggage han-
dling are better coordinated.13

Unfortunately, the story does not stop with these positive aspects of industry or-
ganization. In practice these “positive” economic advantages of hub and spoke net-
works have been immediately leveraged with anti-competitive actions to increase
and exploit market power by incumbents dominating hubs. Incumbent airlines cre-
ate barriers to entry by locking in customers and disadvantaging competitors in a
variety of ways. Traffic is diverted to the dominant incumbent hubs through a num-
ber of marketing mechanisms that extends market power over travelers frequent
flier programs,'4 deals with travel agents to divert traffic,’> manipulation of com-
puterized reservation systems,'® and code sharing.l?” The ability of competitors to
enter hubs is undermined in a number of ways. Access to facilities is impeded
through a number of mechanisms that preclude or raise the cost of entry,!® includ-
ing denial of gate space,l® extraction of excess profits on facilities,20 and efforts to
prevent entrants from attracting adequate passengers to establish a presence.2!

As a result, consumers do not see any of the savings from hubs. Instead, they en-
dure higher prices and are treated badly. This finding cannot be overemphasized,
especially in light of recent efforts by airlines to demonstrate that, in theory,22 larg-
er networks provide consumer benefits. In practice, as the Department of Justice
and a great deal of empirical analysis demonstrates, the theoretical benefits never
materialize in reality because the major airlines abuse their market power. Cost
savings are not passed through to consumers. When competitors enter concentrated
hubs, prices go down and frequency goes up—both in the number of departures and
in the number of seats available. This gain occurs not only because the new entrant
provides new seats at lower prices, but also because incumbents do too.

When entrants do show up, the dominant airlines have engaged in blatantly pred-
atory pricing to drive them out of the market.23 The state Attorneys General and
the Department of Justice have identified six specific airlines and at least fourteen
routes (from major fortress hubs) in which predatory conduct drove competitors from
the market. In each case, one of the airlines that is currently proposing to merge
was involved in the anti-competitive behavior. The dominant airline cuts its fares
and adds capacity when the new entrant shows up. Once the entrant is driven out
of the market, capacity is reduced and fares are increased.

Having gained this advantage, the incumbents can raise price, without risking
entry24 and rely on excessive market segmentation to restrict price competition.2>
The strategy involves finding mechanisms to sort customers into categories with dif-
ferent price sensitivities and then offering higher prices in the less price sensitive
category.26 Prices2? and profits at hubs are higher.28 Since they do not face effective
competition, they do not feel compelled to improve quality.

Examples of clearly abusive pricing are also too frequent and too blatant to ig-
nore. The state Attorney’s General give three types of examples where fares differ
by $700 or more: one airport originates flights to destination airports with dramati-
cally different levels of competition; nearby airports with dramatically different lev-
els of competition originate flights to the same destination; prices charged before
and after a competitor is driven from the market.29 The Department of Transpor-
tation has recently identified 19 routes on which new entrants were successful in
establishing a presence in short haul hub markets in the past three years.30 The
resulting price reductions were in the range of 33 and 55 percent, with increases
in passengers of between 61 and 86 percent.

BUILDING BLOCKS OF A HIGHLY CONCENTRATED INDUSTRY

The monopolized hubs are building blocks of potential national market power
through concentration of the industry. The geographic extension that United and
American are seeking (soon to be followed by some combination of Delta, Northwest
and Continental) and the denser network that the mergers would create make it
less and less likely that competitors will be able to attack these markets.

As all such airline networks do, these mergers would lock travelers in by concen-
trating their flow through fortress hubs, coordinating scheduling at those hubs, and
binding them with frequent flier and other promotional programs. These mergers
are likely to promote a movement from fortress hubs to fortress regions.
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Industry structure has become sufficiently concentrated to raise a fundamental
question about whether market forces are sufficient to prevent the abuse of market
power. Both at individual hubs and in the industry as a whole, markets have be-
come or are becoming highly concentrated. Attorney’s General from 25 states filed
comments in support of the Department of Transportation’s anti-predation rule
which identified 15 airports at which the dominant firm had a market share in ex-
cess of 70 percent. This is the standard generally applied to indicate monopoly sta-
tus. Another half dozen airports have a dominant carrier (50 to 70 percent market
share) close to the monopoly (see Exhibit 3).

This is not a small airport problem. Seven of the ten busiest airports in the coun-
try are on the list. One-half of all passenger enplanements take place at the twenty
airports on the list. These fortress hubs are the cornerstone of a nationwide prob-
lem. The local monopolies are reinforced by an industry structure in which there
is simply inadequate competition to discipline the abuse of market power. There are
too few competitors in the industry as a whole and in most markets on a route-by-
route basis.

Let us step back a moment on consider what constitutes “too few” competitors.
Identification of exactly where a small number of firms can exercise market power
is not a precise science, but it is widely recognized that when the number of signifi-
cant firms falls into the single digits public policy concerns are triggered.3! In fact,
I like to use what I call the “Ed Meese tests of market power.” You will recall that
based on the extensive theoretical and empirical record of decades of analysis, Ron-
ald Reagan’s Department of Justice headed by Ed Meese issued the Merger Guide-
lines in 1984.

The Reagan Administration DOJ established a fundamental threshold to separate
an unconcentrated market from a moderately concentrated market at the level of
a Hirschman-Herfindahl Index (HHI) of 1000. This level of concentration would be
achieved in a market of 10 equal size competitors. In this market, the 4-Firm con-
centration ratio would be 40 percent. The DOJ established a second threshold at an
HHI of 1800. Above this level, the market is considered highly concentrated. This
is roughly equal to a market with fewer than six equal sized competitors. A market
with six, equal-sized firms would have a HHI of 1667. In a market with six, equal-
sized firms, the 4-Firm concentration would be 67 percent.

The reason the six and ten firm thresholds are important is that they constitute
well-documented and understood levels of oligopoly. In a tight oligopoly with a small
a number of firms controlling such a large market share, it is much easier to avoid
competing with each other and harm the public through price increases or quality
deterioration.

Shepherd describes this threshold as follows:32

Tight Oligopoly: The leading four firms combined have 60-100 percent of the
market; collusion among them is relatively easy.

Loose Oligopoly: The leading four firms, combined, have 40 percent or less of
the market; collusion among them to fix prices is virtually impossible.

By these definitions, airline markets are generally highly concentrated. Most
routes have fewer than four carriers. National averages typically find HHIs in the
range of 4000 on a city-pair basis.33 One recent study found that, measured at air-
ports, the HHI was just under 3300—the equivalent of three airlines per airport),
but measured by city pairs the HHI was over 5000—the equivalent of two per
route.34 Given such a high level of concentration, we should not be surprised to find
that anti-competitive behavior and changes in market structure have a significant
i{mpact on fares. Exercising market power is easy in such highly concentrated mar-

ets.

While market power is best analyzed on a market-by-market basis, since it is the
monopoly at the point-of-sale that triggers the abuse, national markets are not irrel-
evant. As the industry becomes more and more concentrated, the pool of potential
major entrants shrinks. The ability of the large dominant firms to avoid one another
in the market and engage in conscious parallelism or strategic gaming increases. It
is this level of analysis that is frequently lacking in the merger review process,
which becomes trapped in the merger-by-merger scrutiny and loses sight of the for-
est for the trees.

Before the pending merger wave, the industry had become moderately con-
centrated, with an HHI of approximately 1400. The two pending mergers (United/
US Airways and American/TWA) would push it above 1800. A Delta/Northwest or
Delta/Continental merger, which is anticipated as a defensive response, would drive
it well above 2200. Each of the pending consolidations would violate the Merger
Guidelines on a national scale, as well as in individual markets. Taken together,
they drive the industry structure well above the highly concentrated level
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THE PROPOSED REMEDIES ARE KEY ELEMENTS OF A SOLUTION

With two decades of econometric evidence about competitive problems at the lev-
els of structure, conduct and performance reinforced by detailed analysis of recent
events, one can only hope that the public policy debate will not revert to the irrele-
vant question of whether deregulation served the consumer interest. The trigger for
public policy concern is, as it always should have been, whether anticompetitive
practices are hurting consumers. By every measure, the airlines are failing that test
today.

The Aviation Competition Restoration Act attacks the problem at its core.

e The Act would provide a more focused set of criteria to assess the impact of
mergers and would encourage the Department of Transportation to consider the im-
pacts of mergers in a broader context.

e It also seeks to crack open hubs when one airline gains a majority position. It
identifies several of the most important ways in which dominant incumbents have
prevented entry into their fortress hubs and would require them to be made avail-
able to bona fide entrants.

o It identifies the withholding of facilities as an anticompetitive practice.

o It sets aside funding to expand facilities at dominated hubs and reorients pas-
senger facilities charges in a procompetitive direction.

The logic of these measures is impeccable. Concentration of traffic through hub
and spoke networks is clearly an efficient form of organization for the industry. Con-
centration of ownership and control of slots, gates, facilities and enplanements are
clearly the source of abusive market power in the industry. It was never necessary
to equate concentration of traffic with concentration of ownership. By opening up
half the capacity at fortress hubs, competitors will have a chance to compete for the
flow of travelers through these high density airports. The leading firms will con-
tinue to have an interest in serving this flows since a 50 percent share of the na-
tion’s 35 largest airports is still a very substantial business that captures the effi-
ciencies (economies of scale) in the industry.

This solution is akin to the open standard/platform solution that we observe in
other network industry. We have learned in the computer and electronics industries
that open standards are as good as, if not better than, closed standards in achieving
efficiency gains (network effects), and infinitely better at preventing anticompetitive
abuses. The competitive access provisions are a form of interconnection requirement
to ensure fair access to choke points in the network. CFA and CU have vigorously
supported these types of competitive access principles in a range of industries3> and
we applaud Senators Hollings and McCain for introducing them into the debate over
the airline industry. CFA and CU believe that enactment of the Aviation Competi-
tion Restoration Act is an essential first step in preventing further consolidation in
the airline industry that would undermine the already inadequate competition that
exists in the industry. It opens the way to introducing competition in the fortress
hubs that dominate the industry.
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EXHIBIT 1:
THE IMPACT OF ANTE-COMPETITIVE MARKET STRUCTURE ON FARES
STUDY PRACTICE . '~ PERCENT INCREASE
: IN PRICE

GENERAL MEASURES OF COMPETITION

Dresstier and Trethaway Compettion 35
GAD {1993 Hub Concentration 33
GAO  (1996) Hub Concentration 31
DOT  (1996) Hub Concentration, 1989 19
1994 19.7
1993 22.1
CHANGE IN NUMBER OF COMPETITORS
Strassman ' Add one (2.7 10 3.7} ' 44
Hurdle (et al.) : Loss of one 20
Windle and Dressner Add one {2-33 17
Oum, Zhang and Zhang  Add one (1-2) . 17
Borenstein (1989} Add one (1-2) 8
DOT (2001 Low cost competitor in Hub 41
i Shert Haul Hub 54
ENTRY AND EXIT
Dressner and Windle Low cost (Southwest) 35
Whinston and Collins Low cost (Peoples) 34
DOT (1996) ‘ Low Cost (all Hubs) 35
Low Cost (Concentrated Hub) 40
DOT (2001 Low Cost {Hubs) 42
Juskow eral. Any 10
GENERAL INDUSTRY PRACTICES
Morrison and Winston Hubbing ) 34
{1995). Frequent Flier . } 79
) CRS Manipulation 94
{Subtotal) 227
Fare restrictions 238
Total 46.5
Stavins (1996) Fate restrictions 20-40

13
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EXHIBIT 2:
CHANGES IN AIR FARES AND RELATED ITEMS

INDEX (1978=1)
[#%]

2
1
0
CEF LS G &L PO
S FFF K FF P F S F S
YEAR
. CPIALL TTEMS e  AIR FARES

E__-JET FUEL —s— CORPORATE INTEREST RATE!

SOURCE: Burcau of Labor Statistics, Consumer Price Index, Consumer Price Index, CPI, Air Faxes, Jet Fuel;
Ecaonomic Report of the President, January 2001, Corporate AAA Bond Rates; Department of Comrmerce, Statistical
Abstract of the United States, Airline Cost Indices, various issues.
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EXHIBIT 3

DOMINANT AIRLINES PROPOSING GREATER CONCENTRATION
WITH FORTRESS HUBS THAT EXCEED MONOPOLY STANDARD

AIRPORT AIRLINE DOMINANT FIRM
MARKET SHARE

MONOPLY (70+ PERCENT)

ATLANTA DELTA 80%
CHARLOTTE US AIRWAYS/UNITED 91
CINCINNATI DELTA 90
DALLAS/FT. W AMERICAN 71
DENVER UNITED/US AIRWAYS 73
DETROIT NORTHWEST ) 78
HOUSTON INTL CONTINENTAL 83
MEMPHIS NORTHWEST 75
MINNEAPOLIS NORTHWEST 80
PHILADELPHIA US AIRWAYS/UNITED 73
PITTSBURGH US AIRWAYS/UNITED 89
SALT LAKE DELTA 72
ST. LOUIS TWA/AMERICAN 76
WASH. DULLES UNITED/US AIRWAYS 74

DOMINANT FIRMS (50-70 PERCENT)

CHICAGO UNITED/US AIR 50
CLEVELAND  CONTINENTAL - 50
MIAMI ~ AMERICAN/TWA - 56
NEWARK CONTINENTAL 61
OAKLAND SOUTHWEST 68

SAN FRANCISCO UNITED/US AIRWAYS 53

15
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ENDNOTES

1. The Consumer Federation of America is the nation’s largest consumer advocacy
group, composed of over two hundred and forty state and local affiliates rep-
resenting consumer, senior-citizen, low-income, labor, farm, public power and coop-
erative organizations, with more than fifty million individual members.

2. Consumers Union is a nonprofit membership organization chartered in 1936
under the laws of the State of New York to provide consumers with information,
education and counsel about goods, services, health, and personal finance; and to
initiate and cooperate with individual and group efforts to maintain and enhance
the quality of life for consumers. Consumers Union’s income is solely derived from
the sale of Consumer Reports, its other publications and from noncommercial con-
tributions, grants and fees. In addition to reports on Consumers Union’s own prod-
uct testing, Consumer Reports, with approximately 4.5 million paid subscribers, reg-
ularly carries articles on health, product safety, marketplace economics and legisla-
tive, judicial and regulatory actions which affect consumer welfare. Consumers
Union’s publications carry no advertising and receive no commercial support.

3. American Bar Association, The Air and Space Lawyer, January 1999.

4. A broad range of studies includes the Herfindahl index as a measure of con-
centration. These invariably find that higher levels of concentration are associated
with higher prices, all other thing equal—see, for example, Morrison and Winston
E1986), Borenstein (1989), Dresner and Trethaway (1992), Dresner and Windle

1996).

5. Graham, Kaplan and Sibley (1983), Call and Keeler (1985), Morrison and Win-
ston (1986), Moore (1986), Strassman (1990), Petraf (1994), Petraf and Reed (1994),
provide evidence on actual competition. Tests of potential competition have gen-
erally shown much smaller effects. The evidence suggests that one competitor in the
hand is worth between three and six in the bush. The empirical evidence from the
airline industry must be considered a thorough repudiation of contestability theory.
On this point see Borenstein (1989), Butler and Houston (1989), Hurdle (1989), Ab-
bott and Thompson (1991).

6. The clearest examples of the importance of barriers to entry are the consistent
finding that physical limitations on slots and gates result in less competition and
higher prices. Virtually every econometric analysis includes a slot variable which
supports this conclusion—see, for example, Morrison and Winston (1986, 1990),
Hurdle (1989), Whinston and Collins (1992), Windle and Dresner, 1995, and
Dresner, Lin and Windle (1996). Analysis of legal barriers reaches similar results—
see Dresner and Trethaway (1992), Burton (1996).

7. Borenstein (1990), Werden et al. (1991), and Morrison and Winston (1995).

8. Rakowski and Bejou (1992), Oum Zhang and Zhang (1995).

9. The unique problems of small airports and low density routes were recognized
in the legislation ending the existence of the CAB—see Meyer and Oster (1984) and
Malloy (1985).

10. Johnson (1985), McShane and Windle (1989), Oum and Trethaway (1990),
Berry (1990), Morrison and Winston (1990), Oum (1991), Berry (1992), Boucher and
Spiller (1994), Joskow, et al (1994).

11. Levin (1987), Bornstein (1989, 1992), Zhang (1996).

12. Evans and Kessides (1993).

13. Oum and Taylor (1995).

14. Levine (1987), Oum (1987), Borenstein (1989), Layer (1989), GAO (1996).

15. Levine (1987), Borenstein (1989, 1991, 1992), Morrison and Winston (1995).

16. Oster and Pickerell (1986), Borenstein (1989), Layer (1989), Brenner (1989),
Evans and Kessides (1993).

17. Oum (1995) identifies three positive advantages created by code sharing—in-
creased frequency of flights, concentration of traffic, marketing of single line trav-
el—and one negative—CRS placement advantages due to frequency and single line
service.

18. Berry (1987), Levine (1987), Borenstein (1989), Butler and Houston (1989),
Reiss and Spilber (1989), Oum, Zhang and Zhang (1995), and Hendricks (1995).

19. Levine (1987), Borenstein (1989), Kahn (1993), GAO (1996).

20. GAO (1996).

21. Credible entry requires the entrant to move sufficiently up the S-curve to have
a viable economic base (Russon (1992), Vakil and Russon (1995). GAO notes that
entrant require at least six slots at prime times to establish a credible presence.

22. DOT, 2001, identifies. A study by ESI.KPMG, The Advent of National Aviation
Networks (October 2000), sought to justify the consolidation into three national net-
works on the basis of an analysis that is so fundamentally flawed it lacked any
identified authors. The analysis ignores all price effects due to the loss of competi-



57

tors. It uses an econometric estimate of gains from online traffic that assumes the
price of a ticket has no effect on air travel. It excludes all large hubs all airports
served by Southwest all Essential Air Service airports, all airport served within 50
miles of a hub and all airports in leisure markets to derive a coefficient for network
effects that is not statistically significant by traditional standards (i.e. it fails the
95 percent confidence interval). It applies this statistic to all airports to derive its
estimate of positive benefits.

23. “Comment of the Attorneys General of the States of Arkansas, Connecticut,
Florida, Iowa, Kansas, Massachusetts, Michigan, Minnesota, Missouri, Montana,
Nevada, New York, North Carolina, North Dakota, Oklahoma, Oregon, South Da-
kota, Tennessee, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin,
and Wyoming,” U.S. Department of Transportation, 1998, Docket No. OST 98-3713
(hereafter, Attorneys General.

24. The fact that higher prices persist at hubs is evidence of the ability to sustain
prices. Direct tests of the entry decision also support this notion (see, for example,
Joskow et al (1994).

25. Borenstein (1989) notes that by segmenting markets incumbents can diminish
the impact of competition at hub airports. Evans and Kessides (1993), Oum and
Zhang (1993), and Mallaiebiau and Hansen (1995) observe a generally low elasticity
of demand across all markets.

26. DOT, 2001, notes that while some price discrimination is to be expected, it
appears to be excessive in concentrated airline markets.

27. Bailey and Wilkins (1988), Huston and Butler (1988), Borenstein (1989),
Evans and Kessides (1993), Joskow, et al. (1994), GAO (1996), DOT (1996).

28. Toh and Higgins (1985), McShane and Windle (1989).

29. Attorneys General.

30. U.S. Department of Transportation (2001).

31. Friedman, 1983, pp. 8-9,

Where is the line to be drawn between oligopoly and competition? At what num-
ber do we draw the line between few and many? In principle, competition applies
when the number of competing firms is infinite; at the same time, the textbooks
usually say that a market is competitive if the cross effects between firms are neg-
ligible. Up to six firms one has oligopoly, and with fifty firms or more of roughly
equal size one has competition; however, for sizes in between it may be difficult to
say. The answer is not a matter of principle but rather an empirical matter.

32. Shepherd, 1985, p. 4, see also Bates, B. J. 1993, p. 6.

33. See for example, Dresner, Lin and Windle (1996). City-pair markets generally
chl}}llde all flights between to points including direct and connecting (single airline)

ights.

34. Hayes and Ross.

35. On telecommunications, see Cooper, 1997, 1998; on the Internet see Cooper,
2000a, )b; on electricity, see Cooper, 2000b; on software see Cooper 2001 (forth-
coming).
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The CHAIRMAN. Attorney General Miller, I want to thank the Na-
tional Association of Attorneys Generals for their active participa-
tion in this issue, and we appreciate it very much.

You State that you believe that a shift of the slots owned by
TWA at National to low-cost competitors is possible and appro-
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priate. Some would argue this is a takings, either legally or be-
cause of the significant investment in slots by the airlines. How
would you respond to that charge?

Mr. MiLLER. Well, there’s a number of ways to deal with that.
One is to provide them some fair competition, some fair return, but
do it in a way that does not continue the concentration that Mark
spoke of—some way that they do go to competitors but there is
some competition.

But also, keep in mind that the slots were created by the govern-
ment. They are a government-created ability to land and to take
off. They were not property that was created by any way in the pri-
vate sector, so you have that consideration, as well.

The CHAIRMAN. Thank you.

Mr. Kahan.

Mr. KAHAN. If T could embellish that a little bit, I think the
takings arguments just flies in the face of the regulation itself
which says that the slots are not property, that they remain with
the government.

In terms of the equity of it, I don’t understand that argument ei-
ther. People who have had these slots have been able to use them
for many years. They got them for free, all right, for the most part.
It’s actually distorted competition because people who got their
slots for free and who now think that they have property which
they should pledge as security collateral to a bank and get a couple
of million dollars and do things like that, actually make it that
much harder for us who don’t have that kind of assistance for our
balance sheet. It’s a distortion, not a

So, to me, I think that we ought to act in the public interest, let
those who believe it’s a taking go to court, and I predict that the
public interest will win that one.

The CHAIRMAN. Ms. Hecker, I have seen your charts of the dif-
ferences in fares where there’s competition and where there isn’t,
something that, one, we all know about and, two, makes sense. Do
you believe that—however, that the major airlines have engaged in
predatory practices in order to drive these new entrants out of
their markets and eventually out of business?

Ms. HECKER. I think there has been substantial research that
has raised questions. I obviously haven’t done a specific investiga-
tion of specific firms.

I think one connection, when we pulled the data for this hearing
today, was very interesting. There were three pieces of data on
market concentration, data on fare differentials, and the research
that we’d done in terms of restricted access to gates. And there
were four airports that came up to the top of the list of every one
of those—the highest levels of concentration, the highest incre-
mental fares, and also the most consistent evidence of the restric-
tion of access to gates—and that’s Charlotte, Pittsburgh—what are
the four of them—Minneapolis, and Cincinnati.

That kind of consistency—in terms of domination, fare differen-
tials, and clear evidence of restricted access to gates—raises sub-
stantial questions about how market power is used and how it’s
being clearly used to do both the two things that a monopoly pro-
vides you—A, to get monopoly rent, and, B, to further restrict ac-
cess to secure your monopoly position.
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Mr. MILLER. Senator, if I could expand on that just briefly, it’s
important to keep in mind pricing and capacity, that typically what
the major will do is meet the price of the new entrant. But then
if they, in addition, expand considerably their capacity between the
city pairs, those two together can be the predatory knockout, and
that’s what the American Airlines case is about that DOJ brought
that could set some important precedents.

The CHAIRMAN. Mr. Neeleman, some argue that some of the first
routes to go in the event that an airline is forced to give up gates
in a dominant hub are those to small- and mid-sized communities.
Do you agree with that assessment?

Mr. NEELEMAN. I don’t. And being from Salt Lake City, the ex-
ample that Mr. Burns gave, I know that—I'm very familiar with
Sky West Airlines and very familiar with Delta Airlines and their
operation in those areas. You know, they serve those communities
largely because they’re profitable for them; and I guess charging
the kinds of fares they’re charging, it would not be difficult for it
to be profitable for them. But, you know, I think the issue is more
the underutilization and the squatting on gates and squatting on
ticket counters and the

The CHAIRMAN. I think there was a case in Chicago where three
gates were used to storage of additional equipment for a long time.
Are you familiar with that story?

Mr. NEELEMAN. I've heard of that, and I've heard others, too, at
Dallas Love Field and other places, but, you know, our analysis—
and we’ve looked around—there’s some consolidation going on at
Kennedy that we’re a little bit concerned about, and there’s three
terminals in question. We went and looked at the gate allocation
at the two and then at the third and saw that it would—could
quite easily be consolidated into two, even though there’s positions
that say they couldn’t. So, yeah, I think it happens everywhere,
and I think——

The CHAIRMAN. Well, can you discuss some of the markets you've
had difficulty entering?

Mr. NEELEMAN. Well, I think the example I gave—you know,
People Express had a tremendous amount of success flying to Nor-
folk, Virginia, to cities in the Carolinas—North and South Caro-
lina. It’s very difficult for us to be able to fly New York to the Caro-
linas and rely solely on that point-to-point business without feeding
traffic from the north. We can’t have access to Boston. We've gone
there a couple of different times, and all they want to do is point
us to other airports. There are no gates available. With this con-
solidation and these mergers

The CHAIRMAN. Have you tried Chicago?

Mr. NEELEMAN. Yes. We can’t—we visited Chicago and can’t
have access to Chicago. And obviously, Boston and Chicago are two
of the largest——

Senator BURNS. That’s either Midway or O’Hare?

Mr. NEELEMAN. Obviously, there’s a slot issue at O’'Hare. We've
been to Midway, and currently there are no gates at Midway.

The CHAIRMAN. My time has expired.

Senator Hollings.
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Senator HOLLINGS. Thank you, Mr. Chairman. Let me apologize
to the panel because we had to get down on the floor, and I really
appreciate your appearance.

Mr. Neeleman, can we get JetBlue to South Carolina?

Mr. NEELEMAN. You know, you had a carrier to Columbia, South
Carolina, that provided service to New York called Air South and
they had their problems, and they had their issues, but I was im-
pressed, as I looked from afar, at the number of passengers that
flew from Columbia to JFK, actually where we serve.

It would be difficult for us just to serve those two markets with-
out having service to the north. We would be more apt to serve
South Carolina if we had service to Boston. That way we could
serve Boston, New York, and the Carolinas, particularly in South
Carolina, where some of the population bases are a little bit small-
er.
So it’s on our list of cities. We're looking at it, but we need ac-
cess, to be able to do it, to some of the larger markets to flow pas-
sengers through.

Senator HOLLINGS. But what we really need is to just get flights
into Charlotte. You see, we have

[Laughter.]

Senator HOLLINGS [continuing]. People from Columbia and peo-
ple from Greenville who get in their car and drive to Charlotte, be-
cause the fare from Charlotte to Washington is minimal. It’s the
outrageous cost of trying to get to Charlotte.

Mr. NEELEMAN. Right.

Senator HOLLINGS. And if we can get these little feeder ins, not
to go all the way to Washington and all the way to New York—
now, back to the answer Mr. Kahan was giving relative to slots,
these slots were all developed by the communities. They belong to
the communities themselves and not to the airlines. But I learned
the hard way. We had three flights up and three back by National
Airlines from my hometown of Charleston, South Carolina. And
when Air Florida crashed out here, then the slots were sold by Air
Florida. They went out of business and just took the money and
ran. And all of a sudden the community that had developed the—
no airline that I know of has built runways or built towers or
added slots or added facilities or anything else. The airlines never
have paid for those things. The communities have to do it, Mr.
Kahan, and don’t you agree that the slots belong, really, to the
communities that develop them?

Mr. KAHAN. Yeah, I thought we had resolved that for all time
when we had our hearing in Charleston last year, sir

[Laughter.]

Mr. KAHAN [continuing]. And I totally agree with that. I an-
swered a question from the Chairman along those lines.

On a positive note, though, I would like to thank you for our
service from Myrtle Beach to Chicago, which is going to start on
Thursday. And I know you don’t want to drive up Route 17, but
I think that the fare differential between Charlotte and Myrtle
Beach is going to encourage a lot of your constituents to do that.

Senator HOLLINGS. Let me ask, in the limited, because the col-
leagues who have been waiting here—and I'm out of our order, but
with the courtesy of the Chairman here—what’s wrong with this
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bill? How can we clean it up or get rid of it because it’s a bad bill,
or what improvements? Who wants to criticize the bill or the initia-
tive? All we're trying to do is inject competition back into airline
travel. How would you improve this measure or——

Mr. MILLER. Well, first of all, I think——

Senator HOLLINGS [continuing]. If it is wrong?

Mr. MILLER [continuing]. I think the major thrust of the bill is
right on the money, to deal with some of the problems of expanding
competition throughout the country. And, in particular, I think it’s
strong in addressing the gates issue which has been somewhat ne-
glected. I think the merger thrust is very good, as well.

You know, I've heard the comments earlier about the huge merg-
er—United and US Airways. The attorney generals of this country
are investigating that. We’re committing considerable resources to
look at that. We're concerned, on that front, that if we let that hap-
pen and develop this oligopoly, we’ll all regret the day.

So, you know, I think the major principles that you’re embarking
upon are exactly right. We would be glad to work on some of the
details, particularly on the gates, and try and fine tune that. Tom
Ormiston from my staff is here today and would certainly work
with your staff. But I think the major thrust of what you’re doing
is right on course.

Senator HOLLINGS. Thank you very much. Thank you, Mr. Chair-
man.

The CHAIRMAN. Thank you.

Senator Burns.

Senator BURNS. I'll have to ask Mr. Miller what was wrong
when, back in the days of—(inaudible)—Airlines, when we stopped
at Kansas City, St. Jo—(inaudible)—Cedar Rapids, Tri Cities,
Rockford, and Chicago and we still sold some Chicago tickets.

[Laughter.]

Mr. MILLER. Those were, in some ways, the good old days.

[Laughter.]

Mr. MILLER. On the other hand, deregulation has decreased
prices, consumers fly at much greater level throughout the country
today. So deregulation was a very positive step. It’s just an attempt
to try and make sure the benefits are extended to places like Mon-
tana and Iowa and other places.

Senator BURNS. I will have to agree with that, because basically
we have as good a jet service in Montana. I can’t complain at all.
I can complain a little bit about—on the fares and that type thing,
but we can’t complain about the service.

But, Ms. Hecker, I was interested in your—and you said you
had—we have some secondary problems with this business of pred-
atory pricing and this type thing. Would that be in the reservation
system?

Ms. HECKER. That’s one of the practices that really should be fur-
ther investigated and should be examined. I think there are some
issues about potential bias in reservation systems, but it really ex-
tends beyond just the system itself.

There continue to be issues about commission overrides and spe-
cial agreements that airlines have with travel agents to induce
less-than-biased advice to passengers.
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And then there are other issues about airline negotiations with
businesses where they give them special deals, but some of them
have conditionality that—we’ll give you a good deal on the flights
where we fly as long as you don’t fly on some of these other low-
cost carriers—and are looking at establishing for conditions that
really restrict open choices in markets.

So there are a range of practices that are of concern, and that’s
really why we support the intent of the bill to have a far more rig-
orous oversight by DOT of these practices.

Senator BURNS. Mr. Hauenstein, I'm interested in your testimony
here. Whenever US Airways and you bid on part of their operation
with—and then were still going on in—with United Airlines with
that merger. Were you given any reason why you were denied ac-
cess or to even try to price out parts of US Airways?

Mr. HAUENSTEIN. It is our belief that the duopoly had already
carved up the assets, and we were precluded from participating in
a fair bidding process for the D.C. Air assets.

Senator BURNS. Well, when Eastern—I think when Eastern
ceased to operate and they went into bankruptcy, I think they were
piecemeal-ed out, weren’t they? Am I not correct on that? Mr.
Kahan, do you remember that?

Mr. KAHAN. Oh, I remember being at the bankruptcy auction. I
can tell you an anecdote from that. I remember being there at 2
o’clock in the morning, and I was representing Air Canada. We
wanted three gates. These are the three gates, by the way, where
I think the vehicles are parked, F1, 2, and 3.

And it turned out that our problem was that United, which is the
dominant carrier of Chicago, was making an offer for gates or slots.
So about 1:30 in the morning, we realized we were maybe in better
shape, because it turned out American wanted slots. So Air Canada
and American teamed up together, and we made a bid and then
another bid and yet a still higher bid for a package of gates and
slots.

And I remember thinking that we were making some progress,
but the guys at the United table, which are now some of the guys
at US Airways, were just sitting over there like sphinx. And this
is now about 2:30, 3:30 in the morning. All right? And at 4 o’clock
in the morning

Senator BURNS. Who in the world was your auctioneer?

[Laughter.]

Mr. KaHAN. Oh, he was quite—he was quite a—he was—he was
an attorney.

[Laughter.]

Senator BURNS. Auctioneers usually are.

[Laughter.]

Mr. KAHAN. OK. So at 4 o’clock in the morning

Senator BURNS. I know something about those fellows.

Mr. KAHAN. At 4 o’clock in the morning, United finally opened
their mouth. We had offered $44 million for a package of gates and
slots, which was far more than we should have paid. United came
uﬁ) with a $70-million offer, and they blew us away, and that was
that.

Senator BURNS. Tell me about, on these gates—and I agree with
the attorney general—and some of these things that have come up
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with regard—we have never given much regard to gates and more
focused on slots, but I think your anecdotal story a while ago about
landing early and then sitting out there on the crossways or the
taxiways for another 45 minutes—I could write a book about cer-
tain airports that I go through all the time, and that is exactly
what happens. It’s capacity. They don’t have the gate capacity, or
whatever.

What do you think of some gates being termed as principal-
owned gates and then we would have some shared or common
gates?

Mr. KaHAN. We benefit from that right now. At La Guardia,
where we out-carry TWA, which has multiple gates, we have no
gates. We have a single common-use gate, and then we get the
pickings and leavings from everybody else. So that’s essential, and
I commend the Port Authority of New York and New Jersey which
has taken the initiative where they can to take back gates and con-
vert them into common-use gates. Otherwise, we would not have
an operation there.

Senator BURNS. Now, should that be the authority of the local
airport authority, or—rather than the Federal Government?

Mr. KAHAN. I think that that’s something which a self-respecting
local authority ought to be thinking about all the time, and they
have the authority to do that in most cases. But I also believe that
the DOT’s general unfair and deceptive practices authority, which
is at issue in S.415, should be clarified to ensure that DOT can
deal with anti-competitive practices and gate transactions.

Senator BURNS. The reason I say this, because it is of the inter-
est of the community to provide an acceptable fare for business
travel in and out of there so they, alone, could probably control the
gate situation and maybe in some—but I doubt they will in the slot
situation—but they could in the capacity of the airport, as far as
gate assignments is concerned.

Mr. KAHAN. Oh, no. Absolutely. Somebody said that the airline
business has become the real estate business, and I think that
there’s a lot of truth to that.

Could I have 20 seconds to say something about CRS at some
point?

Senator BURNS. Yes. Yes.

Mr. KaHAN. OK. You asked the question.

Senator BURNS. Well, I'm not the chairman, here. I'm kind of
stepping on the man’s toes, but

Senator HOLLINGS. Oh, that’s—we’ve got the list here of Fitz-
gerald, Carnahan

Mr. KaHAN. OK, just give me——

Senator HOLLINGS [continuing]. Edwards and then—(inaudible).

Mr. KAHAN [continuing]. Just give me 20 seconds, then I'm—then
I'll leave and I'll never bother you again.

Senator HOLLINGS. Go ahead.

[Laughter.]

Mr. KAHAN. OK, ’cause you asked about—you asked a question
which I heard as, “What is the relationship between the CRS regu-
lations and predatory practices,” and I want to just put on the
table one very specific item.
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Under the CRS practices, as they have developed since we regu-
lated CRS in 1984, major carriers have realtime access to every-
thing we do because they get the—day after day, they get the CRS
tapes. I don’t know of any industry—there can’t be many of them
in our free enterprise system—where that happens. Frankly, I
think it’s unethical and un-American and it’s one of the things that
DOT was supposed to do something about.

It definitely facilitates predation. The predator is delighted to
know exactly which parts of the marketplace, which travel agen-
cies, which whatever, we’re penetrating, where our successes are;
and this data permits them to do that, and it’s a creature of regula-
tion. So I think that whether you’re

Senator BURNS. I've never supported the centralized reservation
system. I've never supported that, and I think that we right back
to where the airlines should go ahead and maintain the reservation
system, make them inter-operative, but don’t make it centralized
where you've got—everybody knows about everybody else’s busi-
ness before they do. Thank you, Mr. Chairman. I appreciate that.

Senator HOLLINGS. Yeah.

Senator Fitzgerald.

STATEMENT OF HON. PETER G. FITZGERALD,
U.S. SENATOR FROM ILLINOIS

Senator FITZGERALD. Thank you, Mr. Chairman. I was wondering
maybe if Mr. Neeleman wanted to address this issue. I noticed that
the bill attempts to allow competition in part by giving the Depart-
ment of Transportation the authority to take airport improvement
funds and PFC monies to withhold them and enforce their use in
a way which promotes competition at a given airport.

I'm wondering if the bill wouldn’t be improved if we gave the
DOT the ability withhold those funds and used them instead for
the construction of a competitive airport itself. And the reason I
bring this up is that in Chicago, one way two major dominant car-
riers prevent competition is they have been doing anything, and
stopping at nothing, to prevent the construction of a third Chicago
airport, even though O’Hare has been at capacity since 1969.

Now, they would benefit if another runway was built at O’Hare,
because United and American would just carve up that additional
capacity and make sure nobody else was able to get any part of the
87 percent of the Chicago market that they enjoy.

A company like JetBlue might have an opportunity of flying into
the Chicago market if there were a new airport in Chicago, and I
wondered if you had any comment on that.

Mr. NEELEMAN. Well, obviously, one of the big issues facing the
overcapacity today—we talk a lot about airspace, but I think a lot
of it has to do with blacktop. If you’ve ever been in the cockpit of
an airplane and lined up for landing right after another, it’s a little
hair-raising sometimes to be going through that knowing that we'’re
really at capacity for blacktop.

So there needs to be blacktop, there needs to be more runways.
And I understand your concern about O’Hare. If there was just an-
other runway there, but there also needs to be runways in places
where there are people and people willing to travel. I think to the
extent—airports are very expensive propositions, billions and bil-
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lions of dollars, and so there needs to be a lot of thought to make
sure that if something is built, that it will be commercially attrac-
tive, that there are people around.

I know in the Chicago area, you know, just over the border, I
know that the airports have been promoting an airport in Gary, In-
diana. And so, obviously, those are issues there. And it’s pretty fas-
cinating to watch, but we are from the outside looking in. We aren’t
allowed to, at this time, serve anything there because there isn’t
the airport to the south. It doesn’t exist yet. And so we're relegated
to either going to Indiana or just waiting for some gates or slots
to become available.

Senator FITZGERALD. Well, I'm wondering if Ms. Hecker would
want to discuss this issue, too. If you just add capacity at an exist-
ing airport where you have a dominant carrier, even if there were
some provisions to try and assure that that added capacity went
to new entrants to provide some competition, aren’t those new en-
trants, in many ways, dependent on the dominant carrier at that
airport, whether it’s for contracts to provide fuel, services, or any
other kind of subcontracts that they might take?

And is it unreasonable to consider giving the DOT the ability to
withhold some of this money and require that it be used for the
construction of an entirely competitive facility?

Ms. HECKER. In the statement, we’re very supportive of the con-
ditionality for the funds. This is something we’ve been talking
about for about 5 years now and looked at that.

The airports clearly have the leadership authority, in terms of
overseeing and ensuring competitive access, but the conditionality
of those funds is critical. I think it would take some more examina-
tion of somehow requiring any funds withheld to be used for some
other purpose, though, because, as we just heard, the complexity of
financing a new airport, getting the underwriting, getting the bond
markets to support it, getting the airlines that make the financial
commitment to underwrite it is a very complex process.

Actually, in that light, there was the earlier question about what
kind of improvements could be made in the bill. I mean, the his-
toric relationship between the department and all of its funding
tools and airports really would benefit from a fresh review. A lot
of the restrictions on airport financing really date from the pre-de-
regulation era and really would merit from an
b §enator FrrzGERALD. What would examples of those restrictions

e’

Ms. HECKER. Well, airports cannot discriminate between dif-
ferent categories, and it requires—for example, one of the most in-
novative proposals for better pricing of airspace was in Boston
Logan Airport, and it was very creative and it was really dealing
with the capacity issues and dealing with getting the right incen-
tives in place for the use of the airspace. And FAA overruled it and
said that it would discriminate against certain parties and was in-
consistent with the authority of airports, and they didn’t feel they
even had the

Senator FITZGERALD. How many airports have we built in those
country in the last 20 years?

Ms. HECKER. One.

Senator FITZGERALD. One.
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Senator HOLLINGS. Denver. I wonder, if you don’t mind sharing
your time with that roll call—I'd be willing to come back, but I'm
afraid we’re going to lose the panel—so these other senators who've
been waiting.

Senator FITZGERALD. That’s fine.

Senator HOLLINGS. Would that be all right? I'm with you. Rich-
ard Daley came here 10 years ago, and I was wrong—I didn’t get
enthused—but I'm enthused about it now.

[Laughter.]

Senator HOLLINGS. After you get a third airport. That’s the only
way to relieve that situation.

Senator FITZGERALD. But—one final thing—don’t the airlines try
to prevent the construction of a new airport in an area where they
have a dominant hub? I mean, that’s one of their ways of pre-
venting competition that is—maybe we’re not really looking at.

Ms. HECKER. Yes, they have that authority, and that’s why a
fresh look at the authorities and flexibilities of airports and devel-
oping the finance is really warranted.

Senator FITZGERALD. Thank you.

Senator HOLLINGS. Senator Carnahan.

STATEMENT OF HON. JEAN CARNAHAN,
U.S. SENATOR FROM MISSOURI

Senator CARNAHAN. Thank you, Mr. Chairman. Since I joined
this Committee a few months ago, a great deal of attention has
been given to the consolidation in the airline industry and the re-
sulting impact on competition. We appear to be headed toward a
situation where a few mega-carriers will dominate air travel in this
country. Such consolidation would undoubtedly lead to higher
fares, poor customer service, and fewer flights into small markets.

And while I support the main focus of S.415, one aspect of it
needs clarification. As I have stated previously, American Airline’s
proposed acquisition of substantially all of TWA’s assets is dis-
tinctly different from the other aviation mergers that are currently
pending.

Let’s be clear. TWA can no longer function as an independent
airline. The critical issue, therefore, is the future of the 20,000
TWA employees and their families. We are in need of a solution
that protects these jobs and enables TWA retirees to continue re-
ceiving benefits.

American’s proposal is the only solution that includes jobs for
virtually all of TWA’s contract employees and benefits for TWA’s
retirees. American’s offer, therefore, is the best possible solution for
TWA’s employees, retirees, and the State of Missouri.

American’s acquisition has been approved by the bankruptcy
court. The review process is underway by the Department of Jus-
tice. Now is an extremely sensitive time for this transaction. It is
critically important that nothing happens to prevent American’s ac-
quisition from being completed. I cannot overestimate the detri-
mental effect that any time delay would have on this process. Were
it not for the financing provided by American, TWA would not even
be operating today.

To ensure that the acquisition moves forward and that TWA’s
employees retain their job, the process must proceed in a timely
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fashion. I'm confident that the intent of S.415 is not to delay or to
derail purchase of TWA’s assets, and I am optimistic that the bill
can be clarified to make this clear.

I look forward to working with the sponsors of the bill and the
other members of the Committee to make this clarification so that
we do not inadvertently create new obstacles to the approval of
American’s proposed acquisition of TWA’s assets. Thank you, Mr.
Chairman.

Senator HOLLINGS. Thank you very much.

Senator Edwards.

STATEMENT OF HON. JOHN EDWARDS,
U.S. SENATOR FROM NORTH CAROLINA

Senator EDWARDS. Thank you very much, Senator Hollings.
Thank you very much for your work in this area. I share your con-
cern and Senator McCain’s concern about competition. I've talked
about that at length with respect to the U.S. Air/United merger—
or potential U.S. Air/United merger and its effect on my State of
North Carolina.

Let me talk about a couple of things—or ask about a couple of
things. With respect to the two major provisions of this bill, the
second provision that requires DOT to do the 90-day study and
gives them authority over requiring air carriers to make gates, fa-
cilities, and other assets available, that makes a great deal of sense
to me, but I want to talk about the other major provision: giving
DOT authority over mergers.

While I have—and have expressed great concern about competi-
tion and the impact these mergers could have on competition, I
also, at the same time, have some concern about getting another
government bureaucracy involved in the merger process and would
just like to have comments from anybody on the panel who wants
to comment about that. That’s my concern. Why do we need to do
it, and how do you balance that?

Mr. MILLER. Yeah, I think it’s an obvious question and an obvi-
ous concern, but I think it’s balanced by the expertise that DOT
has in this industry and the need for them to play a more active
role in competition, generally, coupled with the statement of Sec-
retary Mineta’s just recently, that he envisioned a greater role,
even under the current law, for DOT.

So I think it’s the expertise. I don’t think there’s any reason to
think that DOT and DOJ wouldn’t cooperate effectively here. And
I think it’s looking at the very, very large mergers. The

Senator EDWARDS. Tom, doesn’t DOT already consult with DOJ
on these mergers?

Mr. MILLER. I think—clearly, they do, but this would give them
a heightened role, and I think that that’s one of the values, to
make them more active, more involved in the competition issues.

And, you know, frankly, they've got this wealth of expertise on
competition matters and on transportation and airline matters and
have authority and relationships with the industry that DOJ does
not have.

I clearly think DOJ’s role should continue. They did a terrific job
on the Continental/Northwest acquisition—or partial acquisition—
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and stopped that. I think that they deserve a lot of credit for bring-
ing the American Airlines case, as I discussed before.

So I don’t think their role should be diminished, but I think a
heightened, more active role of DOT would be a contribution, and
an important one.

Dr. CooPER. We believe that there are two reasons that you have
a second layer of policy review. Under the antitrust laws, some-
times what you get into a syndrome is where you’re not allowed to
look at the forest for the trees. So Justice goes merger by merger
and does not—and under the statute, cannot—take a big-picture
policy view of the overall industry and the direction you’re going.

You get tangential arguments about merger waves and things
like that. But the Department of Justice is not going to court to
stop one merger because of the next one that will get triggered. It’s
a very difficult legal argument to make. So you need the big-picture
policy review.

A second reason to do so, to look at—to have a second, sort of,
policy review, is that some industries are different, and we worry
about leaving it to only a merger-guidelines type of standard. We
have this in the Communications Act, and we’ll see some debate
about that. The standard of antitrust in an industry such as this,
which is moving toward a network basis which has a fairly low
elasticity of demand, you ask yourself the question, “Is simple
merger review sufficient to prevent the abuse of market power?”

And so for both of those reasons, a second layer of public-policy
review, which is what this is about, I think, is extremely impor-
tant. And an infrastructure industry—transportation and commu-
nications industries—have those characteristics that really do in-
vite that broader policy review.

Mr. KaHAN. Just briefly, I think that the Department of Justice
is really good at looking at some of the parts of the United/U.S. Air
merger. For example, the idea that the two carriers have met, that
they've decided to carve up the marketplace, that they have a
scheme, that they have—that’s traditional Department of Justice
kind of stuff, and they’re good at that. They ask for documents,
they take depositions, so on and so forth.

In—S. 415, 1T believe, is correct because the barriers to entry in
the airline business centering around airport access, gates, and
slots is intertwined with DOT and FAA regulations and policy and
creates a whole different set of concerns than you get in a typical
merger situation in the general economy. And I think it could be
justified that way very well.

Senator EDWARDS. Thank you for your comments. I think we
have to go vote now.

Senator HOLLINGS. I want to thank, on behalf of the Committee,
the panel. We'll keep the record open for questions, and we thank
you very much. The Committee will be at ease subject to the call
of the Chair.

[Whereupon at 11:14 a.m., the hearing was adjourned]
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